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Introduction 


Maureen Mulholland 


I The trial in history 


Five of the contributions to this volume arise from papers delivered at the 
Manchester conference on the theme of the trial in history; four chapters, 
those of Daniel Klerman, Maureen Mulholland, Anthony Musson and Brian 
Pullan, have been added to them. A companion volume, Domestic and 
International Trials, 1700-2000, edited by R. A. Melikan, will be published 
simultaneously. 

In compiling this collection, as in planning the conference, it was neces- 
sary to consider several possible approaches. Would the papers be primarily 
concerned with the notion of “trial' in the abstract, or would each essay be 
on particular kinds of trial, or on individual trials? If the latter, would these be 
famous trials or typical examples of a genre? Would they concentrate on pro- 
cedure and on the jurisprudence of trial, on social context and background, 
on politics, or on trial as ritual, as drama or as symbol? 

The approach of the lawyer and legal historian to the subject of trial or 
trials will be different from that of the social, political or economic historian; 
the lawyer is particularly concerned with the nature of the court or tribunal 
conducting the trial, its composition, its constitutional validity, its procedure 
and the extent to which it applies substantive principles according to existing 
legal rules. For the social and economic historian, the formalities and rituals 
of trials are not as important in themselves as for what they reveal of the lives, 
the mores, and the circumstances of the participants, in such a way as to 
throw light on their society and their era. The prime concern for political 
historians will be the politics of trials and their significance in the community 
and in the movements of history. Happily, however, the divisions between the 
different approaches are not rigid and the legal historian’s discipline is no 
longer perceived as divorced from the social, the economic or the political. 

This book does not purport to give an exhaustive account of so vast a 
subject as ‘The Trial in History’. Rather, it sets out to provide a few illuminating 
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examples of the operation in the past of different legal systems, applied by 
differently constituted courts, royal and manorial, secular and ecclesiastical, 
which adopted different procedures, adversarial and inquisitorial. Some used 
juries and some did not; some looked to accusers, others to informers. The 
chapters in this volume discuss the principles which governed both the com- 
mon law of England and the Roman and canon law of the Church and of 
some of the states of continental Europe. Some are written by scholars who 
are, by training, lawyers and members of law faculties and schools, others by 
historians interested in the application of the law and the functioning of the 
courts in past times. This collection of studies begins with a chapter by a legal 
theorist, Joseph Jaconelli. It explores the concept of trial, and particularly 
the modern notion of a fair trial, in order to analyse the assumptions which 
many readers will make about the nature of legal process. The issues which 
it raises are relevant to both volumes, but it has been placed at the beginning 
of Volume I as an opening conceptual analysis, against which all the cases 
discussed can be measured. Some meet Jaconelli’s criteria for a fair trial and 
others do not. 

Chapters 2 to 5, ranging from the thirteenth to the seventeenth century, 
consider criminal trials and civil litigation conducted in royal, manorial and 
Church courts in late medieval and early modern England. They concentrate 
on the structure, jurisdiction, functions, and procedures of the courts and 
on the roles of the judges of fact and of law, both amateur and professional, 
who composed them. By way of contrast, chapters 6 to 9, on the legal history 
of continental Europe, shift the emphasis from the judges and jurors to the 
prisoners arraigned before the courts, to the victims of prosecution or to the 
highly questionable images of them created by their enemies. These later chap- 
ters do not ignore the mentality of the judges or the procedures which they 
followed; to neglect such things would be to misinterpret the records which 
enable historians to reconstruct the lives of ordinary people or to analyse (as 
in chapter 6) the charges levelled at famous men. But they focus more sharply 
on the character and outlook of the deviants and on their efforts to defend 
themselves. 

In its widest meaning the word ‘trial’ is synonymous with ‘test’. In the 
Judaeo-Christian tradition the trials of believers are part of their relationship 
with God; in the Old Testament, Abraham, Job and the prophets suffered ‘trials’ 
which tested their faith and the same tradition is evident throughout Chris- 
tian theology, especially in relation to suffering and ultimately to martyrdom. 
This meaning is still common in the expressions “These things are sent to try 
us’ or in the phrase ‘trials and tribulations’. We commonly speak of ‘trials’ in 
the sense of tests conducted to determine the quality of something,’ to discover 
the effectiveness of medicines, the mettle of athletes or the fitness of products 
or machinery. However, in this volume, the term ‘trial’ is used in its forensic 
sense, which, in addition to involving a test of an issue, implies a procedure or 
ritual to try that issue in a forum whose authority and validity are accepted as 
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binding by the community subject to its jurisdiction. Both these meanings of 
trial — the test and the forensic ritual — were combined in trial by ordeal, 
including trial by corsned,* where the subject of the trial underwent a test and 
the outcome was deemed to be decided by divine intervention. Trial by com- 
bat was merely a different form of trial by ordeal, since the protagonists were 
subjected to a test of military skills, but judgment was likewise deemed to go, 
by divine intervention, to the victor. Although these ordeals were tests, they 
can legitimately be described as trials within the meaning of this collection 
since they took place in a forensic context, albeit a religious one, and they 
were conducted by representatives of authority whose jurisdiction was ac- 
cepted by the participants, and whose definitive decision or judgment would 
be accepted as binding by them and by the society in which they functioned.’ 

One of the most striking features of medieval and early modern society was 
the widespread influence and consciousness of law.* Far from being a lawless 
society, medieval and early modern Europe was interwoven with a complex 
web of legal systems. The villein on the manor, the tradesman in the village, 
the feudal lord and the city merchant all inhabited a world governed by a 
number of different judicial systems. Throughout Christendom the jurisdic- 
tion of the Church was acknowledged overall, though this did not prevent 
constant battles between the ecclesiastical and secular courts, just as there 
were conflicts between the Church and European secular rulers, such as the 
great conflicts between the papacy and the holy Roman emperors and, in 
England, between Henry II and Thomas Becket. All classes were subject to the 
jurisdiction of the Church courts. Their authority extended not only to mat- 
ters of discipline in faith and morals (including questions of heresy, validity of 
marriage, legitimacy and succession) but also to litigation between parties in 
complaints such as slander or breach of faith. 

In England, the villein was also subject to the law and courts of the manor 
and to the king’s justice, administered by the sheriff and later by the justices of 
the peace, or by the justices of oyer, terminer and gaol delivery. When he had 
a claim relating to land he was denied the protection of the common law but 
could seek the justice of the manor or, in some cases, the Church. The feudal 
lord could seek the justice of the king, and was also subject, at least in theory, 
to the criminal law and to Parliament, as well as to the jurisdiction of the 
Church. The tradesman and the merchant in England might find themselves 
arraigned before the court of the manor or the sheriff, and later the justices of 
the peace or the assizes, and might also be charged before the Church court 
with a moral transgression such as adultery or dishonesty. If such a person 
had a complaint he might pursue a claim for trespass, debt or defamation in 
the court of the manor, the church or the common law. In addition mer- 
chants and traders could bring their actions in a court of pie powder,’ a court 
attached to a fair or market, or to a court of a port, such as the Tolzey Court of 
Bristol — one of a network of special commercial courts, much favoured by the 
mercantile community throughout Europe. 
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It was not only the Church courts which presumed to censure and to pun- 
ish moral offences. All the courts of the period claimed jurisdiction over moral 
conduct — from the English manorial courts to the courts of great cities and 
states, such as those of Venice and Geneva, described in chapters 7 to 9 of this 
volume. In considering the relationship between law and morality, medieval 
and early modern courts were not affected by the dualism which now informs 
the legal systems of most countries with liberal democracies. The famous 
debate between Professor H. L. A. Hart® and Lord Devlin’ in the 1960s on the 
division between law and morals would no doubt have seemed strange to 
medieval man and woman. At all levels of society, public order and State 
security were closely linked with Christian morality and religious orthodoxy. 
All the cases discussed in chapters 6 to 9 involve scandalous behaviour: 
heresy or the suspicion thereof; gross immorality; blatant defiance of ecclesi- 
astical discipline; violations of sacred space or ventures into unholy space at 
inappropriate times; disrespect for Lent, the season par excellence when sins 
should be purged by self-denial and not compounded by self-indulgence. Some 
of them demonstrate how fine the distinction could be between scandalous 
conduct and heresy, especially where the transgressions were committed by 
people of great prominence who enjoyed the power to mislead by bad example 
(chapter 6). Should a state tolerate blasphemy, heresy, gambling, sodomy or 
laxity in nunneries it would risk incurring the wrath of God, which might 
well be expressed through visitations of plague, harvest failure or military 
defeat. Hence the prosecution of such excesses became a matter of protecting 
public safety, as well as a concern of the Church and its courts. The trial 
of Laura Querini, described by Mary Laven in chapter 8, demonstrates the 
powerful connection between the courts of the Venetian State and the Church 
— she is tried under canon law but her lover, if apprehended, would be tried 
in the courts of the State for his offence of breaking into a convent. The 
inquisitorial proceedings against Giorgio Moreto, described by Brian Pullan in 
chapter 9, show the Venetian State supporting the rules of the Church and 
enforcing morality as part of its carefully balanced relationship with the power 
of the Church. 

The manorial courts, both seignoral and franchise courts, punished con- 
duct which we would now consider purely moral offences — adultery, forn- 
ication, cheating, breaking faith — all of which were regarded as appropriate 
for manorial justice? as well as for the courts of the Church. Inevitably the 
overlapping of jurisdictions had consequences which were on occasions used 
by litigants and defendants to their own advantage. A merchant, denied 
a remedy under common law for breach of contract, might seek the aid of 
the Church courts for breach of faith or that of the mercantile court, where 
customs of merchants might give him a remedy. In criminal trials, choice of 
forum might work to the advantage of an accused person, the classic example 
being the use of benefit of clergy to obtain the milder punishments of ecclesi- 
astical courts. Laura Querini’s case also illustrates a division of jurisdiction 
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according to the status of the parties; she was subject to the courts of the 
Church, her lover to the law of the Venetian State, and her wholehearted 
acceptance of guilt for their behaviour may perhaps have been more fulsome 
since her punishment would be milder than his. 

There were, of course, conflicts of jurisdiction between the courts of Church 
and State and of Church and manor.” These conflicts were expressed in Eng- 
land in the statutes of praemunire and in disputes over jurisdiction between 
the common law courts and the courts of the Church — in defamation or in 
contract, and in the long running rivalry between common law and Chan- 
cery over injunctions and prohibitions. At a humbler level, the manorial courts, 
too, were jealous of their jurisdiction and punished those who sought justice 
from the wrong feudal lord or from the Church courts.'® These conflicts seem 
to have been political rather than philosophical. The common law courts 
guarded their exclusive jurisdiction over freehold land and denied other courts 
the right to impose a death sentence. They also bitterly resented the claims of 
the Church courts, the mercantile courts and the court of Chancery to give 
remedies — especially damages — to those who sought the justice of those 
courts rather than of the common law, particularly where the Church courts 
gave remedies in cases where the common law did not. Indignation at juris- 
dictional conflict proceeded from the judges and officials of a court rather 
than from the individuals in dispute. For them, jurisdictional boundaries were 
unimportant compared with accessibility and effectiveness of the remedy 
sought. It would be too simplistic to suggest that the only motive for judges 
jealously guarding their jurisdiction was financial, but it must at least have 
been a part of the common lawyers’ motivation. 


H The nature, structure and systems of trial 


Trial was described by Chief Justice Coke in the seventeenth century as 
‘the finding out by due examination of the truth of the point in issue or the 
question between the parties whereupon judgment may be given’. As 
Jaconelli indicates in chapter 1, the popular concept of trial is the crim- 
inal trial. The greatest human interest is inevitably attracted by trials where 
the outcome will put the person on trial in jeopardy — possibly suffering loss 
of life or other grave penalty — and this will include trials of individuals for 
breaches of religious laws, where the penalty may range from penance to 
excommunication or death. But any analysis of trial must also include civil 
cases where the protagonists face each other before the court and the aphor- 
ism that ‘law is the reconciliation of conflicting interests’ is seen most clearly. 
This book refers, not only to criminal trials, but also to trials for religious 
offences and to civil litigation. This includes pleas of debt, trespass, slander 
and disputes over land heard in the manorial courts; claims of breach of faith, 
defamation and testamentary disputes in the Courts of the Church; and lit- 
igation between subjects in the common law courts at Westminster and on 
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circuit. The term ‘civil litigation’ may be anachronistic, but these cases are all 
examples of disputes between individuals and are therefore arguably within 
the term. 


Rationality 

The first requirement of a fair trial analysed by Joseph Jaconelli is rationality, 
both of procedure and of content. The outcome should be judgment accord- 
ing to law in the broad sense. Different tribunals may interpret this in dif- 
ferent ways. In the common law the rules of procedure and of evidence have 
developed with the aim of ensuring a fair trial and striking an appropriate 
balance between the interests, in the criminal courts, of State and suspect and, 
in civil cases, between contesting parties. There has been particular emphasis 
on this even-handedness in the common law, in which, even from its early 
days, the judge’s role was that of a presiding umpire between two sides, esp- 
ecially in civil cases. Examples of rules of evidence developed over the centuries 
by the English criminal law to achieve this balance were the hearsay rule, the 
rule against self incrimination, the refusal to allow the prosecution to produce 
evidence of past convictions and the insistence that the burden of proof lies 
on the prosecution to establish guilt in criminal cases. Whether a trial takes 
place in a common law or civil law jurisdiction, a proper trial must always be 
directed to a judgment in the light of legal rules and principles, not made 
capriciously or merely to serve a particular purpose. The ‘show trial’ is con- 
spicuously lacking in this requirement.’” As Jeffrey Denton demonstrates in 
chapter 6, the threatened trial of Pope Boniface would have been a classic 
‘show trial’, had it taken place. 

In other trials, however, the judges and their advisers respected the stand- 
ards of proof demanded by Roman and canon law. As William Naphy explains 
(chapter 7), Genevan courts considered it improper to convict an accused 
person, at least of a capital offence, unless two believable eyewitnesses testi- 
fied to a criminal act or unless the accused person confessed to it. Confession 
became the queen of proofs in a legal system which protected the accused 
against condemnation on the strength of circumstantial evidence and allowed 
little discretion to amateur judges. To apply torture to obtain a confession 
might be a legitimate move, but only if certain conditions were met: there 
must be signposts (indicia) pointing to the guilt of the accused persons and 
amounting to partial proof thereof, or the accused must be changing their 
stories or contradicting themselves. As Naphy shows, ‘not proven’ verdicts 
delivered in cases of serious crime might allow accused persons to escape 
judgment of death, but not to avoid the severe penalty of exile meted out to 
those who had incurred deep suspicion but had not been formally convicted 
according to law. 

Throughout this book questions arise about the significance in trials of 
amateur and professional, lay and ecclesiastical judges and of the role of other 
professional lawyers and lay people in the proceedings. The essays in this 
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collection by Klerman, Mulholland, and Musson (chapters 2 to 4), are con- 
cerned with trials in medieval and early modern England and reveal that one 
of the notable features of English justice, then as now, was the continuous 
importance of lay participation in the judicial process. Indeed, even at the 
present day, trial in the English magistrates’ court is trial by lay people, albeit 
with a legally qualified clerk to guide them, and many tribunals which in 
practice conduct trials, such as employment or disciplinary tribunals, have on 
their decision-making body some non-legal personnel. The chapters on late 
medieval English courts, whether of common law or of the manor, and even 
the courts of the Church in post-Reformation England," reveal the importance 
of non-lawyers in their proceedings. 

On the face of it, the judicial benches of Venetian secular courts, including 
that of the Provveditori sopra Monasteri (chapter 8), were entirely occupied 
by elected lay judges of noble rank who had no legal training and judged 
solely by equity. Critics of Venice sometimes represented her judges as hope- 
lessly gullible and easily swayed by the rhetoric of vociferous and none-too- 
scrupulous advocates (one thinks of Voltore in Ben Jonson’s Venetian play 
Volpone, whose ‘soul moves in his fee’. ‘This fellow’, as his victim complains, 
‘For six sols more, would plead against his Maker.’).'* Unlike the English jurors 
of Daniel Klerman’s chapter, Venetian judges reputedly never undertook their 
own inquiries or did homework of any kind, but relied entirely on evidence 
presented in court and argued about by advocates.’° It should be said, however, 
that as a sub-commission of the Council of Ten, Venice’s most powerful mag- 
istracy, the Provveditori sopra Monasteri consisted of senior and experienced 
magistrates who were unlikely to be ill-educated time-servers. 

Another feature of late medieval and early modern English law was the 
development of the legal profession which, having been a purely clerical group 
in the formative years of the common law, gradually became a secular elite. 
This elite had its own identity, separated from clerical judges and lay part- 
icipants by training and tradition — a development particularly fostered in the 
Inns of Court. Anthony Musson discusses this progress from amateurism to 
professionalism especially in the judiciary. The same trend can be seen in 
chapter 4 (Maureen Mulholland), which notes the central role of lay people in 
the administration of manorial justice, but also points out that the important 
office of steward had become the preserve of lawyers by the fourteenth cen- 
tury and that the power of the steward was then increased at the expense of 
the jury. 

The development of the common law was profoundly influenced by the 
emergence of the legal profession, trained in the common law tradition in the 
Inns of Court and skilled in oral argument and in the extraordinary technic- 
alities which developed around the forms of action. One important feature of 
the English system, however, was that in the formative years of the common 
law, the use of advocates was limited almost entirely to civil litigation and 
was virtually absent from criminal trials. Indeed the typical criminal trial in 
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the common law was for centuries extremely harsh on the accused, who was 
not allowed counsel in felony cases until 1837.'° 

Inquisitorial procedures, on the other hand, at least in ecclesiastical courts, 
did not preclude the retention of advocates for the prosecution and for the 
defence. Professional advocates, however, played little part in the trials dis- 
cussed in the later chapters of this volume. Instead, the persons on trial seem 
to be raising certain defences (or pleading mitigation) on their own account, 
but in a manner which suggests that they received some coaching outside 
the court room. William Naphy shows how the amateur criminal judges of 
Geneva were advised by a trained lawyer. In the Venetian courts, the clerks 
might claim to be mere executors of the orders of their superiors, or mere civil 
servants with no will of their own, but it was they who ran many of Venice’s 
law courts, often interrogating witnesses and drawing up the record of the 
proceedings.” The tribunal of the Roman Inquisition in Venice, described by 
Brian Pullan in chapter 9, consisted of both amateur and professional judges 
who were present at the formal interrogation of witnesses on which the legal 
process depended. 

The importance of the jury in the English courts provides a striking ex- 
ample of lay participation in the trial process. The grand jury, descended from 
the jury of presentment, was a fundamental aspect of communal respons- 
ibility for law and order in medieval England.’* After the Lateran Council in 
1215 had forbidden the clergy to participate in the ordeal, the English trial 
jury — the ‘petty jury’ — developed to become all-important in deciding issues 
of fact in the courts of the common law, ? and its importance was to last until 
the present day in criminal cases. In civil cases it was to last until the twentieth 
century and still survives in a few cases, such as defamation actions. The 
concept of trial by a band of neighbours, whose local origin was reflected in 
the phrase ‘to put oneself upon the country’, has been seminal in developing 
the Anglo-American common law trial, in which questions of fact and ques- 
tions of law are analysed and separated for the jury, which has the final say in 
decisions of fact. It must be remembered that, despite its status as the great 
institution of Anglo-American law, there was another side to jury trial. It has 
been a proud boast of English common lawyers that torture was never part of 
its trial procedure, but the imposition of the barbaric procedure of the peine 
forte et dure to compel a defendant in a criminal trial either to accept trial by 
jury or to be pressed to death?! can hardly be characterised by any other term. 
However, once that barbaric procedure became obsolete, the jury gradually 
achieved its status as a precious jewel of the common law” and became one 
of its most marked features. This body of neighbours which was ultimately to 
become the final deciding body in trials, became the backbone of the com- 
mon law trial, civil as well as criminal, and is still regarded with sentimental 
affection by common lawyers all over the world. In England and Wales there 
has been a diminution in its use, especially in civil cases where it is limited to 
very few causes of action. Even in criminal cases its use is diminishing, but it 
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survives and flourishes in the USA in both civil and criminal trials, as does the 
‘grand jury’ descended from the jury of presentment. 

Much has traditionally been made of the fundamental differences between 
the common law and the civil law, procedurally and substantively. In English 
jurisprudence, the term ‘civil law’ is used in two senses. When contrasted with 
‘common law’, it is used to denote legal systems based on Roman law or 
within the Roman law tradition, including most of those in continental Europe 
(civil law is also a marked feature of the Scottish legal system).”* The second 
meaning, common to most (if not all) legal systems, contrasts ‘civil’ with 
criminal law and procedure. Criminal law is concerned with offences against 
society, punishable by that society if guilt is established. Civil law is concerned 
with all other proceedings, especially those between individuals. The great 
division of trial procedures is between the adversarial mode, beloved of the 
common law, and the inquisitorial mode, employed in the courts of civil law 
jurisdictions** (including the ecclesiastical courts administering canon law). 
A historical examination of trials is a reminder that, in their origins, the com- 
mon law and the civil law were both concerned with the finding of fact by the 
court. In seeking to discover and reveal the true facts, English law, in the 
king’s courts, later the common law courts, and in the manorial courts, chose 
to use the inquest (jury), whose very name, inquisitio, reminds us that its 
function was to investigate and to reveal the true facts for the court to enable 
it to decide.2° Both methods of trial are devoted to discovering the true facts 
so as to come to a just judgment. Perhaps the historical division between the 
two procedures has been exaggerated. Anthony Musson, in his chapter on 
the common law judges, demonstrates that they sometimes acted in an inquisit- 
orial manner, and Daniel Klerman argues that common law juries conducted 
their own inquiries into the relevant facts of the case. Maureen Mulholland 
also shows that some of the proceedings in the manorial courts, especially the 
courts leet, gave to the steward what was in effect an inquisitorial role. 

In both systems, common law and civil law, an important role was played 
by persons who were informers or accusers. In the common law, there were 
three ways in which a suspected criminal might be brought to trial — first, by 
appeal, where the person offended complained of the offence and challenged 
the offender before the court; secondly, by indictment; and thirdly, by informa- 
tion from ‘approvers’ or from informers, a system strengthened up to the 
nineteenth century by statutory payments for information. In the continental 
trials a similar role was played by delators — informers who denounce rather 
than accuse. Very often the delators, who were frequently protected by anony- 
mity, were not themselves the victims of the alleged crime, although they 
might profess to be scandalised by it. If they were acting properly and not 
maliciously they were regarded as relieving their own consciences by passing 
to the court information which might be of interest to the judges as guardians 
of public order, Christian morality, religious orthodoxy and ecclesiastical 
discipline. The decision to proceed lay with the court. As J. H. Langbein has 
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put it, the vital characteristic of inquisitorial procedure was ‘officialization of 
all the important phases except initiation’, ‘the duty of governmental organs 
to conduct the entire proceedings ex officio, by virtue of office’.° 

The English or American common lawyer, accustomed to the adversarial 
system of conducting proceedings, has tended to assume that this is the best 
method of trial, but there is an equally powerful argument to be made for 
an inquisitorial system,’ where it is perhaps easier to reach the truth. In the 
last twenty years there has been an interesting trend towards a critical re- 
examination, at least by English lawyers, of the adversarial system of trial, 
including that revered common law institution, the jury, and a corresponding 
interest on the other side of the channel in varying the inquisitorial system. 

Another feature of the Anglo-American common law, which is perhaps 
closely related to the adversarial nature of the court, has been the ‘staggering 
orality’ of its procedure. This characteristic is well illustrated in the Year Book 
trials described by Klerman and Musson and can even be seen in the rolls of 
the manorial courts described by Mulholland. This is in marked contrast to 
the courts of canon law and the Inquisition, described by Laven and Pullan, 
and to the courts of Geneva described by Naphy. In all of these legal systems 
the importance of written evidence, and of oral evidence transcribed by a 
notary, was much greater. Again, however, the division between the systems 
is not as great as it might seem; the oral submissions of the parties in the 
courts of the Church, such as those described by Richard Helmholz, were 
vitally important. 

Inquisitorial process is typically commenced by the gathering of evidence 
by or under the direction of an official — an examining magistrate or ‘juge 
d'instruction’ — or a panel of judges, who then compile a dossier on which a 
court, often a higher court, arrives at a decision or sentence when the oral 
stage of the procedure is over. The oral evidence of accused persons and wit- 
nesses was nonetheless vitally important in the early stages of the Venetian 
trials of Laura Querini and of Giorgio Moreto, and in the courts of Geneva 
discussed by William Naphy. In England, although the common law courts 
were little affected by written evidence, the courts of the Church as well as 
proceedings in the conciliar courts of Chancery, Admiralty and Star Chamber 
— whose origins lay in the civil law and which were in their heyday in the 
fifteenth and early sixteenth centuries — were predominantly based on written 
submissions. 


Openness 
The second requirement, identified as essential for a proper trial, is publicity 
or openness.”* Even international conventions and human rights law accept 
that a trial may be held in camera for special reasons, such as national secur- 
ity, or where the interests of community require a closed trial for the protec- 
tion of the vulnerable, but a society which holds all its trials in this form is 
rightly stigmatised as failing to apply proper principles of justice. Must a proper 
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trial be conducted in a ‘court’? Jaconelli considers the meaning of the term,” 
noting that it is the character of the tribunal and its proceedings, rather than 
its physical context, which determine its legitimacy. Thus trials in the past 
have been conducted in churches, in manor houses, on the field of battle and 
in the open air. However, the setting of an open trial is part of its dramatic 
and symbolic importance. The language of the court, the costumes, the for- 
malities and especially the ceremonial and language surrounding a trial, em- 
phasise the authority of the court and the community in which it sits. This 
has a powerful psychological impact on that community as well as on those 
who appear before it.*° 

Openness is not only a requirement of justice being seen to be done; there 
are also many messages and signals given by both sides in a trial, and this 
very publicity may be an advantage to the prosecution or to the defendant. 
A trial of an individual, or group, for a criminal offence (or, where relevant, 
a religious one) signals to the community that the person before the court is 
charged with offending against society’s norms and that the community will 
enforce those norms — with sanctions if necessary. Thus the whole ritual is 
designed to have a deterrent effect, but the defence may also use the trial to 
draw attention to a cause, a personal passion or an aspect of the law which is 
unsafe or unjust. Some of the great orations in history have been of this kind.** 
In Mary Laven’s chapter, Laura Querini seems to have used her trial under 
canon law as an occasion for her apologia and to express her true feelings 
about the life of an early modern nun. This would, no doubt, have its effect, 
but would not have been widely circulated except among Church officials. 

The courts described in chapters 7 to 9 indulged in various degrees of 
secrecy designed to conceal the full extent of scandal and to protect witnesses 
and informers. When promulgating sentences, the Genevan and Venetian 
magistrates showed some reluctance to reveal full details of the crimes com- 
mitted. In Venice the commissioners in charge of convents (chapter 8) were 
authorised to publish in two prominent places the sentences pronounced on 
offenders who had illicitly entered the cloisters of Venetian nunneries. In the 
words of a decree of 1584, ‘they shall say in general terms that [these persons 
were condemned] for infringing the laws about visiting female religious, but 
they are not to name the convent concerned (dicendo in general per haver 
contrafatto alle leggi in visitar Monache senza nominar il Monasterio)’ .*? The tran- 
script of the trial of Giorgio Moreto indicates not only that the proceedings 
were conducted in private and the witnesses sworn not to disclose what had 
occurred, but also that the court did not generally examine the witnesses 
in the prisoner’s presence, and that he therefore had to rely on what the 
interrogating judges chose to tell him. Had his case been more complex and 
serious, he would have received a written account of the evidence given against 
him, edited in such a way as to conceal the identity of the witnesses. This 
procedure was intended to protect informers and hostile witnesses against 
retaliation by the prisoners or by their friends, families and supporters, and 
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was justified by the conviction that unless it provided such safeguards the court 
would never arrive at the truth about a matter so threatening as heresy. 


Bias 

The third requirement, and in many ways the most basic to the concept of 
a proper trial, is the principle that there must be no bias in the tribunal which 
decides the issue. Freedom from bias is an essential characteristic of the judi- 
cial function.** The exception to this view of that function is that of the judge 
in a totalitarian state, such as Stalin’s Russia or Hitler’s Germany, where the 
role of the judge consisted of supporting and applying the political ideology of 
the State, an objective which ranked higher than the disinterested application 
of the law or the protection of the individual’s rights. The most blatant and 
obvious form of bias is corruption, which is repugnant to all legal traditions, 
lay and religious. The figure of the corrupt judge is a classic figure of contempt 
and dislike, in the Bible and in literature.*’ 

The prevention of other forms of bias in judges is less straightforward. 
The question ‘what is bias?’ in the context of the courts is not easy to answer. 
Applying the principle ‘no one to be judge in his own cause (nemo iudex in 
causa sua)’, the English courts have decided that two kinds of bias are objec- 
tionable. Venality and the taking of bribes clearly invalidate the proceedings, 
as does evidence of a financial bias in the judge. Thus in Dimes v. Grand Junc- 
tion Canal Company *° the fact that the judge, Lord Chancellor Cottenham, had 
shares in the Canal Company (unknown to himself), made his judgment 
insupportable. The least financial bias disqualifies a judge. 

In the case of non-pecuniary bias the courts have developed a stricter test: 
if actual bias cannot be shown, was there a real likelihood of bias? If it would 
appear to a reasonable onlooker that there was, or might be, bias, then the 
decision can be attacked by way of judicial review. Justice must not only be 
done but must be seen to be done. The example of Lord Hoffman in the Pinochet 
case was a reminder of the strictness with which this rule may be interpreted 
today. 

Although the grosser forms of prejudice can be easily perceived, what about 
inherent views derived from the judge’s own background and experience?*” 
In the trials considered in this volume there are several cases in which the 
judges’ independence might be suspect. In the courts of the State of Venice the 
same judges seem to act as examining magistrates and as sentencing judges. 
The Venetian lay judges who took part in the trials of Laura Querini and 
Giorgio Moreto were not members of an independent judiciary, appointed for 
life, but representatives of the Council of Ten, Venice’s supreme committee of 
public safety, and served only short terms in office. The manorial stewards in 
the manorial courts discussed in chapter 4, were not in any formal sense 
‘independent’ of the manorial lord and it is perhaps surprising that so little 
open partiality is evident in the rolls. The judges of the common law courts 
(chapter 2), had a reasonably good reputation for impartiality, but it was not 
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until 1701 that English judges achieved constitutional independence from 
the executive under the Act of Settlement. This provided that judges should 
henceforth hold office during good behaviour (quamdiu se bene gesserint) sub- 
ject to a power of removal by the Crown on an address by both Houses of 
Parliament. The Act also stated that their salaries were to be fixed. 

There can surely be no society in history which has avoided the effects of 
bias entirely — whether the grosser form of corruption or the subtler prejudice 
of mind, background and philosophy — and this must have been true of the 
medieval and early modern period. ** Although there will undoubtedly have 
been prejudice and corruption at times in all the courts examined in this 
volume, there remained at least an aspiration to apply justice in an even 
handed manner (see the remarks on the judicial oath in chapter 2). However, 
this aspiration was hardly realised, especially in the early criminal law.” The 
reader must judge the extent to which the trials under examination here 
passed this test. 

One of the considerations which affect the fairness of trial is the ever present 
influence of politics in both the micro and the macro sense. Examples of what 
must be seen as political were the trials in Tudor England of Thomas More, 
Anne Boleyn, the proceedings concerning the marriage of Henry VIII to 
Catherine of Aragon, and later the trials of Charles I and of the Seven Bishops. 
Political influence is seen at its most blatant in Jeffrey Denton’s chapter where 
the preparations for the trial of Pope Boniface were primarily influenced by 
the tensions between the papacy and the French Crown, and between 
Boniface’s own family and the rival Colonna clan. However, politics in the 
broad sense of the term are also evident in several of the other chapters. The 
trials of Giorgio Moreto and of Laura Querini were influenced by the politics of 
the Venetian State and its ongoing and highly charged relationship with the 
power of the Church. Trials in the medieval manorial courts were also imbued 
with political significance; the relationship between lords and their vassals 
was played out in the courts of the manor, as the late-medieval manor be- 
came a hotbed of social unrest and, in some places, a catalyst in the forging of 
new social relationships. In a broad sense all law and all legal proceedings can 
be regarded as political expressions, in that they consciously, or unconsciously, 
reflect the social and economic policies of the society in which they operate. If 
that society is based on (and closely linked with) a religious creed or view, then 
that will be expressed in its courts. Thus trials in the courts of seventeenth- 
century Geneva, discussed by William Naphy, were inevitably expressions of 
the character and moral climate of Calvinist Geneva. 


Records 
The accounts of the varied trials discussed in this volume depend on the records 
of the courts’ proceedings. There are considerable variations in the fullness of 
these records, which reflect to some extent the differences between the two 
great legal traditions of the common law and the civil or Roman law. The 
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manorial rolls, which are the sources of research on manorial justice, are 
plentiful and, with the ‘courtkeeper’s guides’ published for the guidance of 
manorial stewards, provide a vivid picture of trials in the manorial courts. 
There is plenty of human interest but little detail about the way in which the 
courts elected their juries or reached their decisions. The records of the com- 
mon law courts — which provide the sources for the chapters by Anthony 
Musson and Daniel Klerman — have immediacy, clarity and human interest, 
but complete accounts of trials are elusive. Even the Year Books, which date 
from the reign of Edward I, are not ‘law reports’ but rather sketches and notes 
of aspects of trials which interested the writer, for educational or reference 
purposes. The civilian tradition, with its emphasis on written proceedings and 
records, which applied both to the Church courts and the courts of secular 
states, provides a more accurate record, though here the record may conceal 
— as well as reveal — motivation, political influences from Church and State, 
and human instincts which are recognisable in any century. 

Some chapters in this volume raise questions about the extent to which 
historians can use trial records to construct biographies of the people inves- 
tigated, or to compose narratives of events which throw light on hidden 
ways of life. Or is the vision of the courts so distorted, their preoccupations so 
narrow, the conduct of judges so intimidating, that the transcripts can only 
provide evidence of the way in which courts conducted their business? Much 
depends on the amplitude of the records. Legal systems which depend heavily 
on the composition of dossiers are at an advantage over those which do not. 
So are systems which take a generous attitude to the kind of evidence they 
will admit or at least record, and are not too hostile to hearsay. As the elderly 
narrator says in Martin Armstrong’s story ‘Sombrero’, ‘to my mind the plain, 
unadorned report of this Court Martial [published in The Sporting Magazine for 
1810], with all it implies of human suffering and inhuman cruelty, recording 
the very words — almost, it seems, the very intonations — of men dead and 
gone these hundred years, is more moving, infinitely more moving, than the 
finest fiction ever penned’. * This story itself shows how much imaginative 
interpretation, how much reconstruction of events and situations outside the 
court room, may be needed for the purpose of fleshing out the spare, dry 
narrative of the court’s proceedings; writers of fiction enjoy far more licence 
than do historians. Arguments for and against the use of trial records to pro- 
vide narratives are well described by Mary Laven (chapter 8). The transcript 
of Giorgio Moreto’s trial, which provides an appendix to this book, may per- 
mit readers to try their own hands at interpreting the evidence. It may enable 
them to hear the voices of prisoners and witnesses, even if the judges gener- 
ally hide behind the impersonal bureaucratic language and no one can tell 
who is asking the questions. 

This volume, then, provides a few telling episodes from the history of the 
trial, like fragments from a grand narrative which has yet to be written, and 
these range from the high Middle Ages to the early modern centuries. The 


14 


Introduction 


companion volume carries the story from the late eighteenth to the late twen- 
tieth century. It likewise asks how the trial functions, and examines the legal 
principles, scientific knowledge, societal norms and political practice, that 
contribute to the judicial process. Several chapters of the later volume are con- 
cerned with the trial in the context of the military conflicts of the twentieth 
century and have common grounding in the modern experience of war. 
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Whatis a trial? 


Joseph Jaconelli 


I Three questions 


To pose the question, ‘What is a trial?’, is to invite an answer which aims to 
transcend particular times, places and cultures. It is to suggest that, stripped 
of the rules that are peculiar to particular legal systems, those processes that 
are properly called ‘trials’ contain some inner essence. It is to claim that the 
proceedings against Socrates under Athenian law in 399 Bc and those brought 
against Jesus in AD 30 under Jewish and Roman legal procedures have features 
in common with the televised ordeal of O. J. Simpson in a Los Angeles court- 
room two thousand years later. 

‘What is a trial?’ is a question that has seldom engaged the interest of 
lawyers. Yet the concept of a trial is central to some of the most fundamental 
ideas about human rights. Imprisonment, or internment, without trial is 
regarded as abhorrent and capable of being justified only by the most pressing 
needs of wartime or national emergency. If a person is to be deprived of his 
liberty, it is widely felt, this should occur only as the result of a more open and 
formal process than the exercise of the discretion of a government official. 
Indeed, the use of the term ‘trial’ in human rights charters, particularly 
in those international documents to which a number of nations subscribe, 
raises the possibility of exploring the essence of the institution across a variety 
of cultures. These charters typically guarantee such rights as those to a speedy 
trial,’ a fair trial,? a public trial,’ trial by jury,* or (to quote from chapter 29 
of Magna Carta) a trial conducted according to the judgment of one’s peers.’ 
The guarantees may be listed singly, or in combination (as, for example, with 
the United States Sixth Amendment’s assurance of ‘the right to a speedy and 
public trial’). In each case, however, it is the adjective (speedy, fair, public) 
or adjectival phrase (by jury, according to the judgment of one’s peers) that 
bears the brunt of interpretative dispute. In regard to some of the qualify- 
ing words it is inevitably so. It would, for example, be difficult to envisage a 
verdict-producing process which, though qualifying as ‘fair’, did not amount 
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to a ‘trial’. In other cases, however, there is no necessary link between the 
adjective and the concept of a ‘trial’. This is implicit in the comment on the 
guarantees of the Sixth Amendment by the US Supreme Court in Estes 
v. Texas:° 


Significantly, in the Sixth Amendment the words ‘speedy and public’ qualify the 
term trial and the rest of the Amendment defines the specific protections the 
accused is to have at his trial. Thus, the Sixth Amendment, by its own terms, 
not only requires that the accused have certain specific rights but also that he 
enjoy them at a trial...” 


In another respect, also, the concept of a ‘trial’ occupies a central position 
in human rights charters. Some provisions of these documents, without using 
the word, implicitly assume the existence of the trial process. One example is 
the frequently encountered ban on retrospective criminal laws.’ Such laws, 
unless they are brought to bear in the trial of particular individuals, scarcely 
embody the mischief with which they are traditionally associated. The rule 
against double jeopardy’ presupposes the holding of an earlier trial. The pro- 
hibition of ‘excessive bail'!? assumes a pre-trial period, and that of ‘cruel and 
unusual punishments’”' limits the range of sanctions that may be inflicted on 
the convicted accused.'* Other guarantees — for example, the right to cross- 
examine hostile witnesses, or the right to the assistance of counsel'’ — are 
fully intelligible only within the trial setting. 

If the question of what is a trial appears not to have occasioned much 
controversy, two related questions — What is a ‘court’? What is a ‘judicial’ 
function? — have engaged the attention of legal writers. 

The first of these issues has been the subject of historical analysis.'* The 
concept of a ‘court’, which originally was not confined to that of a court of 
law,” now reflects a number of ideas associated with the administration 
of justice: as a physical location (the Royal Courts of Justice situated in 
the Strand); as an entity that exists for the purpose of transacting business 
(‘The court is now adjourned’); as an entity that has a continuous existence 
(in the description of persons as ‘officers of the court’); or as the personifica- 
tion of the judges who sit in it (‘This court takes a dim view of your con- 
duct’).!° The unspoken assumption that courts form part of the machinery of 
the state scarcely required emphasis at a time when judicial authority was 
not fully differentiated from legislative authority and the administration of 
affairs in general.” 

Once that process of differentiation started to occur, the question, ‘What 
is a judicial function?’, began to attract a substantial amount of attention. 
There have been many reasons why this should be so. Those written con- 
stitutions that embody the idea of the separation of powers must perforce 
have some understanding of what is the occasion of the exercise of ‘judicial’ 
power, in contrast to that of a ‘legislative’ or ‘administrative’ power. At the 
sub-constitutional level, there are various privileges associated with judicial 


19 


Joseph Jaconelli 


functions. Those charged with their exercise might be exempted from civil 
liability for actions taken in the course of performing them. Or those who 
report the proceedings of a judicial body — typically the media — may enjoy 
immunities from forms of liability (e.g. defamation, contempt of court) that 
would otherwise attach to their publications. Sometimes, by contrast, there 
are more exacting procedural standards demanded of bodies that are classi- 
fied as judicial: in particular, the duty to observe the standards of natural 
justice. Indeed, the rules of natural justice themselves embody in rudimentary 
form the standards that would be expected of any court.’ First, the right to a 
hearing (audi alteram partem) reflects the idea of effective participation in the 
decision-taking process through such means as: attendance at the hearing; 
the making of representations; and, if necessary, legal representation. Secondly, 
those who adjudicate on the issue must be free of bias, or even the appearance 
of bias, against any of the parties (‘no one to be judge in his own cause’, nemo 
iudex in causa sua). 

Not all occasions on which ‘judicial’ functions are exercised may properly 
be described as trials. Nevertheless, an analysis of what constitutes a judicial 
function will form a convenient starting point. A leading work on administrat- 
ive law propounds three guidelines.'? 

First, the exercise of a judicial function ends in the making of an order that 
has conclusive effect. That, in itself, is not particularly helpful, but it does 
draw attention to the fact that the result of legal proceedings is not, as a 
general rule, subject to confirmation by a person or body outside the court. 
Certainly, the outcome may be subject to appeal to another body that is charged 
with judicial tasks. Once the processes of appeal are exhausted, however, there 
is usually some procedural bar to relitigating them, expressed in such legal 
doctrines as the rule against double jeopardy. This does not, of course, pre- 
clude discussion at large as to whether the correct result was reached — a 
question on which, in the more controversial cases, there may be vigorous 
debate down the years. 

Secondly, does the body in question possess the trappings and procedures 
normally associated with a court? In other words, does it look like a court? 
Are matters decided by the body only when they have been initiated by par- 
ties? Does the body hold sittings? Does it do so in public? Can an adverse 
ruling result in the imposition of sanctions? 

Thirdly, does the body resolve disputed questions of law and issues of 
fact? In particular, the applicable legal rules must exist prior to the facts of 
the dispute that give rise to the need for adjudication. This element reflects the 
central role of courts as institutions essential to the rule of law, forming the 
link between general legal norms and their application to the resolution of 
particular disputes. 

However, the questions, ‘What is a court?’ and ‘What is a judicial func- 
tion?’, are both wider and narrower than the central concern of this chapter: 
‘What is a trial?’ 
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They are too wide because, in the first place, ordinary language usage 
appears to restrict the word ‘trials’ to hearings at first instance. That is, the 
term does not appear apposite to cover the appellate stages of proceedings, 
even though these are undoubtedly judicial in nature and are conducted in 
institutions that are clearly recognisable as courts. Hence the distinction com- 
monly drawn between ‘trial courts’ and ‘appellate courts’. In other words, the 
resolution of contested issues of fact appears to be essential to the concept of a 
trial. The questions are too wide in a further respect, in that the natural mean- 
ing of the word ‘trial’ is confined to proceedings that are criminal in nature. 
The word may be taken, by extension, to include those civil proceedings where 
an adverse judgment of the court has catastrophic consequences for an indi- 
vidual’s general reputation and standing. Actions for defamation, clearly, are 
cases that may be categorised in this way. However, any type of civil case 
which, according to the temper of the times, will have such far-reaching con- 
sequences may properly be included in the category.” Prominent examples 
from nineteenth-century British history are those marital cases (in particular, 
the trial of divorce petitions) which brought great scandal on those whose 
conduct was condemned in the proceedings. It was cases of this type which 
were responsible for wrecking the political career of Charles Stewart Parnell 
in 1890 and, more remarkably still, that of Sir Charles Dilke several years 
earlier.” 

At the opposite extreme, the concepts of ‘court’ and ‘judicial function’ are 
in certain respects too narrow. For, arguably, they fail to capture processes 
that might properly be regarded as ‘trials’ even though they are conducted in 
the legislature. 

The House of Lords, as the upper house of Parliament, long conducted 
proceedings that were recognisable as judicial. Under chapter 29 of Magna 
Carta, a peer of the realm could not be tried by commoners but only by his 
fellow peers. The privilege, which extended to charges of treason and felony 
(but not misdemeanours), was last used in 1935.” The following year, with 
memories still fresh of the difficulties that could have arisen in connection 
with the holding of such a trial, initiatives were taken in the House of Lords 
to put an end to the privilege. It was not, however, until 1948 that it was 
abolished.” 

In contrast, it is common to describe as the ‘Trial of Queen Caroline’ the 
proceedings brought in 1820 to dissolve Queen Caroline's marriage to King 
George IV and to deprive her of her title, rights and privileges.2* Outwardly 
the process was legislative in nature, centring on a ‘Bill of Pains and Pen- 
alties’ which incorporated a divorce clause.” The Bill started in the House 
of Lords, and in due course would have proceeded to the House of Commons. 
In substance, however, the proceedings could be viewed as judicial. The issue 
was whether Queen Caroline, as alleged in the Bill's preamble, had committed 
adultery. To this end witnesses were called and examined; counsel were de- 
ployed to argue the case on either side; and the event was presided over by the 


21 


Joseph Jaconelli 


Lord Chancellor, Lord Eldon — although (in violation of the normal standards 
of judicial impartiality) he spoke and voted in favour of one side in the debate. 
The end to the Bill was decidedly political, withdrawn by the Government in 
the light of the slender majorities in the Bill's favour in the House of Lords and 
with the prospect of intense opposition to it when it reached the Commons. 

Further instances of legislative proceedings that bear some of the charac- 
teristics of a judicial procedure are provided by Bills of Attainder and, more 
topically, by the impeachment process. The latter has twice been deployed, 
unsuccessfully, against a president of the USA: against Johnson in 1868, and 
Clinton in 1998-99. In both its English and American forms the impeach- 
ment procedure bears some of the traits of a trial. In particular, the accusa- 
tion is framed by the lower house (the House of Commons, the House of 
Representatives) and the matter is tried before the upper house (the House of 
Lords, the Senate).*° The provisions of the US Constitution that regulate the 
process of impeachment use the terminology of the criminal law. Removal 
from office is to take place on ‘impeachment for, and conviction of, treason, 
bribery, or other high crimes and misdemeanours’.”’ It is also provided that 
‘the trial of all crimes, except in cases of impeachment, shall be by jury’. In 
stark contrast is the provision that no person, whether a president or other- 
wise, is to be convicted without ‘the concurrence of two thirds of the members 
present’.?’ Therefore, although the vocabulary of crime is used in delineating 
the process, the requirement of a two-thirds majority (in contrast to the re- 
quirement of simple majority or unanimity) reflects the essentially political 
nature of impeachment as a means of exercising control over public officials.*° 

Bills of Attainder, on the other hand, are expressly forbidden by the US 
Constitution, where they are mentioned in the same breath as retrospective 
laws.*' In historical terms, attainder referred to the penalties incurred as a 
result of conviction for treason or felony, in particular the ‘corruption of blood’ 
which forbade the inheritance of land down the family line. The American 
conception of a Bill of Attainder, however, is of ‘a legislative act which inflicts 
punishment without a judicial trial'.?2 Yet it is clear from their English origins 
that, although some Acts of Attainder were legislative substitutes for what 
should have been judicial proceedings, others were enacted after their sub- 
jects had been found guilty at an ordinary trial.*° 

At the other extreme, there are bodies and proceedings which, although 
ostensibly qualifying as ‘courts’ and ‘trials’, have procedures that are so aber- 
rant that they come to be regarded as courts and trials in name only. Hence 
the use of such terms as ‘kangaroo court’, ‘show trial’ or ‘Star Chamber trial’ 
to describe travesties of due process.** In more marginal cases it is possible 
to say of a process that it ranks as a trial, albeit one that was ‘unfair’. It is 
worth noting, however, that there does not exist a similar critical vocabu- 
lary as far as the term ‘judicial function’ is concerned. If a function does not 
merit the title ‘judicial’, it is simply categorised as ‘legislative’ or (more likely) 
‘administrative’ in nature.” 
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As might be expected, it is revolutionary situations which provide excel- 
lent examples of procedures by reference to which the furthest limits of the 
institutions properly described as ‘courts’ or ‘trials’ can be explored. The legal 
processes employed by the Soviets are a case in point. In The Gulag Archi- 
pelago, Alexander Solzhenitsyn cites one N. V. Krylenko, who described the 
aims of the criminal courts that superseded the Tsarist codes. Krylenko is 
quoted as making a number of concessions: that a revolutionary tribunal 
was ‘not that kind of court [sc. a court that is occupied with questions of guilt 
or innocence]’;*° alternatively, that the tribunal was ‘not a court at all’ since 
‘a tribunal is an organ of the class struggle of the workers directed against 
their enemies’ and must act ‘from the point of view of the interests of the 
revolution... having in mind the most desirable results for the masses of 
workers and peasants.’*’ There is, in this last remark, a frank recognition that 
certain bodies used by the Soviets were not merely informed by conceptions 
of law and procedure that were very different from those encountered in 
the West. Rather, they possessed no more than the outward appearance of 
a court. 

Reference was made earlier to the scope afforded by international human 
rights documents, especially those to which countries throughout the world 
may subscribe and which are not confined to a particular continent, for 
exploring the essential characteristics of the trial. The International Covenant 
on Civil and Political Rights** is uniquely placed in this respect for a number 
of reasons. It possesses a global compass, it is concerned with the classic liber- 
ties of Western political thought (among which trial guarantees figure pro- 
minently), and it is endowed with machinery — the Human Rights Committee 
— for interpreting the guarantees of the treaty. In the course of checking com- 
pliance with the standards of the Covenant, the Human Rights Committee 
has had occasion to scrutinise tribunals that exercise special jurisdictions 
(styled with names such as ‘Comrades Courts’, ‘State Security Courts’ and 
‘Public Security Committees’)*’ and also ordinary courts where the judges are 
required to follow revolutionary ideologies or the approved party line.*° 

Finally, it is literature which provides the best-known example of the per- 
version of procedures into a form scarcely recognisable as legal. Kafka’s 
The Trial can be read at one level as a description of the nightmare of being 
subject to secret charges, before an unidentified court, with procedures that 
one cannot even begin to comprehend. The protagonist of the book, Joseph 
K., is executed after a process — perhaps that would be too formal a term to 
apply to the disconnected series of events around which the novel is written — 
which denies him the most basic information. What is the charge against 
him? Who is the accuser? How is K. to defend himself or his lawyer to defend 
him? What is the seat and who are the personnel of the court? Certainly, the 
vocabulary of law and legal systems is used. There has been an ‘arrest’: there 
is an ‘examining magistrate’: a ‘lawyer’ is consulted. Yet the reality falls well 
short of even the most extreme conceptions of legality and due process. 
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H Three elements 


The above observations are preliminary in nature. The central aim of this 
section is to discuss three elements to be found in the conduct of trials. It is 
first necessary, however, to identify the general features of the trial process. 
These can be briefly stated: the accusation; the response to it of the accused; 
the interrogation of witnesses; argument, largely oral, on the factual and 
legal issues by the opposing sides, whether in person or through the medium 
of professional advocates;*! the culmination of the process in the delivery of 
judgment of the tribunal; and, if so required, the announcement of the sanc- 
tion to be inflicted. 

The bodies before which trials are held will usually have general jurisdic- 
tion. A tribunal that is specialised in regard to particular categories of person 
or types of offence, although suspect in some circumstances, is not in itself 
objectionable.“ Military personnel have traditionally been treated apart from 
the general courts, and courts-martial can readily be included in the category 
of ‘trials’. These are to be contrasted with procedures under disciplinary 
codes administered by such persons as commanding officers or prison gover- 
nors.** Although disciplinary procedures generally will include an opportunity 
for the subordinate to give an account of his conduct, and are capable of 
culminating in the imposition of sanctions, they are essentially summary in 
nature and lack the tripartite tension (prosecution, accused, judge) that is 
characteristic of the trial. 

There is, in the concept of ‘trial’, a strong undercurrent of the idea of a 
contest. The trial is necessitated by the existence of a dispute — one that is 
resolved by the application of the law to the facts as authoritatively found and 
terminated by one side or the other securing the verdict of the court. The 
element of dispute may be removed at the very outset of the proceedings, 
because either an unequivocal concession of guilt is made or there is a negoti- 
ated admission of guilt on a lesser charge. From a historical point of view this 
is of little concern since the famous events of the past that are commonly 
referred to as ‘trials’ have involved issues that have been sharply contested 
between the opposing sides. 

There is considerable variety as far as the structure of courts and the meth- 
odology of trials are concerned. Some courts are staffed by professional judges, 
others by laymen (or any combination in between). Many judicial officials are 
appointed, others are elected. A commonly drawn contrast is that between 
the adversarial and the inquisitorial modes of trial. In the former there is an 
unstated association of the trial with the conduct of a game or contest, the 
judge remaining relatively passive (as befits a referee). It rests on the supposi- 
tion that the clash between the opposing parties is more likely than other 
methods to produce the truth. In the inquisitorial trial, by contrast, the judge 
is more active — a factor which reflects the need for a judicial investigation of 
the circumstances in which an alleged crime has been committed. In some 
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legal systems the alleged victim, or his family, may be joined in the proceed- 
ings (the partie civile) for the purpose of gaining monetary compensation from 
the accused. Where this facility is not available, a separate action must be 
brought to obtain damages, with the possibility that the two proceedings may 
end in contradictory pronouncements as to whether or not a person was 
responsible for the act in question.*° 

The word 'trial' is also deployed in a number of figurative ways. It may be 
used to refer to the trial, not of a person, but of an inanimate object. Such, for 
example, is the so-called “trial of the pyx' held at least once a year for the 
purpose of determining whether coins issued by the Mint have been made in 
accordance with the legislative requirements.*° A number of procedural steps 
are laid down by statute that are evocative of the trial of persons.*’ A ‘jury’ is 
summoned and sworn; the proceedings are attended by the officers concerned 
of the various departments of state; and they conclude with the publication of 
a ‘verdict’. All this is metaphorical usage since trials proper would require the 
participation in the proceedings, however minimal, of the accused. For that 
reason those societies, largely medieval, that staged ‘trials’ of animals must be 
accounted as having held trials in a figurative sense only.** 

More generally, the term is used in an extended sense as signifying any 
inquiry into an alleged crime that is conducted outside the structured set- 
ting of a courtroom and which results in the informal ‘acquittal’ or (more 
likely) ‘condemnation’ of an individual by public opinion. The not infrequently 
voiced complaint of ‘trial by media’ uses the word in this sense. The Court 
of Appeal, for example, once heard an appeal against conviction by a per- 
son who had consented to being interviewed on television in connection 
with events for which he was eventually charged and convicted of fraud. The 
purpose of the interview, the Court of Appeal had no doubt, was to expose 
the person as guilty. Although it rejected the appeal, the court condemned 
the staging of the interview as wholly improper. ‘Findings’ of guilt (or inno- 
cence) would be made by the public on the basis of evidence and argument 
in the television studio, where the interviewee did not have the benefit of 
counsel or any of the procedural guarantees of a trial proper. “Trial by televi- 
sion’, the Court of Appeal pronounced, ‘is not to be tolerated in a civilized 
society”. 

The phrase ‘trial within a trial!” is used to describe contests within a trial 
setting that are concerned with a specific, subsidiary issue: typically, the 
admissibility of an item of evidence. The first use of ‘trial’ in the expression 
is figurative, denoting a contest directed to that one matter and held in a 
different form (usually with the jury excluded) from the main trial event. As 
with the trial proper, the result of the ‘trial within a trial’ is victory for one 
side or the other. 

To turn now to the central theme of this section, it is suggested that the 
following three elements are to be found in processes that are properly called 
trials. 
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Internal rationality 
In Bridges v. California,” a case which raised the issue of the legality of out- 
spoken comments reported in the press concerning a pending case, the majority 
judgment of the US Supreme Court pronounced: 


The very word ‘trial’ connotes decisions on the evidence and arguments prop- 
erly advanced in open court. Legal trials are not like elections, to be won through 
the use of the meeting-hall, the radio, and the newspaper . . .** 


As already noted, the idea of a trial at law — in contrast to ‘trial by the 
media’ — implies a process marked by a controlled flow of material to the 
judges, on the basis of which they are to reach their verdict. The selection of 
that material is to be rationally related to the judgment eventually recorded.”? 
In modern times, however, the matching of means to end has been tempered 
by restraints that stem from the need to respect other values that are prized 
by the legal system. Both the general observation and the qualification to it 
require further comment. 

The legal systems of the world vary considerably in the rules adopted by 
them in allowing or disallowing particular items of evidence. To take only one 
example, should the previous convictions of the accused be made available 
to the tribunal? Whatever the rules might be on this and other points, the 
failure of the trial court to follow them provides grounds for overturning a 
conviction. On a rare occasion, however, the verdict is quashed because the 
sequence of reasoning, without violating any particular rule of evidence, 
defies the basic ground rules of rationality for that system. A striking example 
is provided by a modern case in which some members of the jury in a trial for 
murder were led to their verdict of guilty as a result of taking soundings of 
a ouija board.** 

The rationalistic matching of evidence to the question of the guilt or inno- 
cence of the accused is tempered by values associated with the liberty of the 
subject. This is a relatively modern phenomenon. It finds its clearest expres- 
sion, at the point of drawing inferences from the evidence, in the presumption 
that the accused is innocent. More controversially, some legal systems impose 
constraints on the methods used in the fact-gathering process, thereby curb- 
ing the excesses of the investigating force. They might, for example, disallow 
the use at trial of evidence obtained illegally (or improperly) by the police, 
even in circumstances where the evidence is undoubtedly related to proof of 
the accused’s guilt. 

These observations on rationality as an aspect of trials presuppose societies 
where there is a sharp differentiation between social norms and legal norms, 
and the enforcement of the latter is attended by a distinctive formality. In 
some societies there exists no such distinction. Alternatively, the distinction 
may exist in large measure, while for the purposes of dealing with less serious 
misconduct a more informal court system is used, in which all aspects of a 
miscreant’s personality and conduct might be capable of being aired.” 
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Even in the modern Anglo-American trial there exists one focal point at 
which considerations extraneous to the strict legal merits of a case are capable 
of intruding. This is the long-standing facility available to the jury to return a 
verdict of not guilty, even in the face of the clear guilt of the accused on the 
legal and factual merits, as a method of protesting against an oppressive law 
or its use on the occasion of a particular prosecution.*° 

Finally, a general consideration of rationality must devote some space to 
trial methods that, by modern lights, are extremely irrational. The medieval 
trial by ordeal,” including trial by battle,** springs readily to mind. However, 
these methods, even if not objectively true, were at least entirely rational 
when considered from the perspective of medieval belief systems. The pro- 
cesses rested on the belief, then widespread, that there existed a God who could 
intervene in human affairs in order to secure a just outcome. The ordeal, 
moreover, conferred finality on disputes in situations where the application of 
evidence (or, to be more precise, what is today regarded as evidence) was 
indeterminate.” 


Publicity — trial as spectacle 

A further element of the processes known as trials is that, as an almost invari- 
able rule, they take place in public. This is sometimes encapsulated in the 
cliché: ‘Not only must justice be done, it must also be seen to be done.’ The 
incidental benefit of this aspect has been the opportunity to record the trial 
events for posterity. In this way written accounts have been handed down of 
the two most famous trials of antiquity: in the gospels, and in the works, 
generally known as The Apology of Socrates, of Plato and Xenophon.°” 

What counts as being ‘in public’ varies according to the media of com- 
munication available in the epoch in question. In its basic form, the rule 
allows for the admission to the trial of casual spectators who have no connec- 
tion with the proceedings other than a wish to observe them. With the rise 
of the print medium, this was extended to the conferral of special facilities for 
the representatives of the press: both in seating specially set aside for them 
and in the legal privileges attaching to the publication of their reports. It was 
especially important that reports of trial proceedings were privileged against 
actions for defamation since they would inevitably result in the dissemination 
beyond the courtroom of allegations which were damaging to the reputation 
of individuals. Finally, the growth of radio and television networks in the 
twentieth century has created the possibility of a global audience for the most 
prominent trials. 

Among legal theorists, Jeremy Bentham devoted some attention to the ques- 
tion of why trials should take place in public. Publicity was seen by Bentham 
as a means of keeping the otherwise errant judge up to the mark: 


[Publicity] keeps the judge himself, while trying, under trial... So many by- 
standers as an unrighteous judge (or rather a judge who would otherwise have 
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been unrighteous) beholds attending in his court, so many witnesses he sees of 
his own unrighteousness.°' 


He also saw it as a check on the dishonest witness: 


Environed as [the witness] sees himself by a thousand eyes, contradiction, should 
he hazard a false tale, will seem ready to rise up in opposition to it from a 
thousand mouths.” 


That the process was conducted in public, however, was as true of trial by 
ordeal as it is of the modern trial based on the testimony of witnesses. It has 
been pointed out that, from the perspective of gratifying the crowds in attend- 
ance, certain ordeals had the advantage over others.” Trial by water yielded 
a quick result (as the person subject to the ordeal either sank or did not) as 
compared with trial by hot iron (with the three days’ wait for the unbinding 
of the hand that had carried the iron, with the resulting dispersal and re- 
assembling of the crowd). 

Certain phases of the trial have been regarded as not regulated by the 
norm of publicity. The Anglo-American jury, in modern times at any rate, 
has pondered its verdict under conditions of secrecy — an arrangement that 
has never been regarded as violating the requirement of public trial.°* Again, 
the substantive hearing may be held in secret for reasons that are viewed as 
perfectly proper: for example, where evidence impinging on issues of national 
security is heard, or where matters relating to children are involved. 

So close is the association between the idea of a trial and that of public 
access that the trial which takes place behind closed doors is regarded as 
fundamentally defective. Secret trials have notoriously been used by tyran- 
nical regimes as a means of disposing of their opponents.°* Therefore it is not 
surprising that, with the promulgation of charters of human rights from the 
eighteenth century onwards, the generally accepted norm that trials were to 
be held in public was translated into the idea that the accused possessed a 
right to a public trial.°° Departures from the standard of open access are rightly 
regarded with suspicion. However, trial proceedings may equally be perverted 
by being saturated in publicity, thereby gaining the stigma of a ‘show trial’.°” 


Independence 

The third element is that of the independence, or autonomy, of the process of 
trial, both from government and from any of the parties. It is a point that 
appears to overlap with, but is quite distinct from, the element of rationality. 

In the light of the association of trials with the exercise of state power, it 
should be recognised that complete independence of governmental structures 
is impossible. Judges are appointed, paid, and (if the circumstances warrant it) 
dismissed, by government.” Yet, against that background, the idea of judicial 
independence exercises a strong hold. Landmark documents, principally the 
Act of Settlement 1701, are associated with the securing of that independence. 
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Judges are not to be distracted from the internal logic of the trial by the fear 
of loss of position or reduction of pay. That the courts are part of, yet separate 
from, the institutions of government was reflected early in the seventeenth 
century, in Prohibitions del Roy.°’ In that leading case King James I was in- 
formed that, though he might be present in his court, he could not arrogate 
to himself the right to judge any case. Here, again, the theme subsequently 
found expression in human rights charters. These documents invariably 
require criminal charges to be tried before (to quote the standard phrase) ‘an 
independent and impartial tribunal’.”” The requirement of independence from 
government creates particular problems in those situations in the aftermath 
of war where the vanquished are tried by the victors. A case in point is the 
‘trial’ of Charles I in 1649 by a court consisting of Members of Parliament 
that had been brought into existence specifically for the purpose of trying the 
king.” 

Not only must the process be independent of government, it must also be 
(and, under a more stringent test, be seen to be) independent of the parties 
themselves. There are cases where the connection between a party and one of 
the personnel trying the issue is sufficiently strong to raise doubts as to whether 
the judgment of the latter has been diverted from the evidence and argument 
presented in court. The issue of natural justice raised here (nemo iudex in causa 
sua) is one which is pursued with varying degrees of vigour in the legal sys- 
tems of the world. It figures sufficiently prominently in the United States to 
have been the subject of a substantial specialist work.” It is raised relatively 
infrequently, by comparison, in the United Kingdom.” 


HI The functions served by trials 


One approach to the question, ‘What is a trial?’, is to answer it, not so much 
by identifying the formal features of the process, but rather in terms of the 
functions that are served by trials. 

The central purpose is to arrive at a determination, whether that the person 
charged is guilty or that he is to be absolved from guilt. However, subsidiary 
purposes are also promoted, if only incidentally, by the trial proceedings. There 
is an element of education as the public is schooled in the workings of the 
judicial system. There is also an element of deterrence as the community 
takes note of the punishment meted out to those found guilty. That the trial 
takes place in public is essential to the achievement of these aims. In the 
words of Jeremy Bentham: 


By publicity, the temple of justice is converted into a school of the first order, 
where the most important branches of morality are enforced, by the most 
impressive means . . .’* 

The holding of a trial presupposes that there will have been a violation of 
one of the most fundamental norms of conduct of society. The investigation of 
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the circumstances of that violation forms an additional focal point of the pro- 
ceedings. There is, however, an array of procedural forums — inquests and 
inquiries — through which that element may be pursued apart from the trial 
itself. 

Sometimes the use of the alternative forum is necessitated by the fact that, 
for various reasons, a trial is not possible or feasible. The prime suspect, for 
example, might have died before proceedings could be instituted.” This was 
the situation after the assassination of President Kennedy. The circumstances 
of the murder were officially investigated in December 1963-September 1964 
by a presidential commission chaired by the chief justice of the United States 
Supreme Court, Earl Warren. Sometimes a trial has taken place but the hold- 
ing of another one is rendered impracticable either by reason of the severity of 
the punishment inflicted after the first event or on account of the difficulty 
of securing a second trial that would be fair. Both these factors account for the 
establishment of the Shipman inquiry. Dr Harold Shipman, a medical practi- 
tioner, was convicted in January 2000 at the Crown Court of the murder of 
fifteen of his patients. The terms of the inquiry, which began sitting in June 
2001, were to investigate the circumstances of death of a considerably larger 
number of Dr Shipman’s patients. In a replication of some of the features of 
the trial, the inquiry is being conducted in public and under the chairmanship 
of a High Court judge. 

The investigative characteristics of a trial are to be found in the formal 
inquiry that is often set up in the aftermath of a disaster — though, of course, 
the same event may also be the focus of a number of criminal prosecutions 
or civil actions. In some areas (for example, maritime disasters) there is a 
specialist mechanism for conducting an investigation. Otherwise, a general 
investigatory power is contained in the Tribunals of Inquiry (Evidence) Act 
1921. The tribunal that is set up under that Act possesses many of the powers 
that are usually associated with the jurisdiction of a court (e.g. a contempt 
power, the power to issue summonses for documents or witnesses). Although 
the tribunal itself cannot inflict punishment or make an award of damages, 
the report of the inquiry will often attribute blame for the event under inves- 
tigation. The loss of reputation that may ensue from an adverse finding is 
such that the persons concerned will employ counsel to represent their inter- 
ests at the hearing. In this way, where a formal investigation is held under 
the Merchant Shipping Act, the procedural rules stipulate that it is to be held 
in such a way that ‘if substantial criticism is made against any person that 
person shall have an opportunity of making his defence either in person or 
otherwise’.”° 

The coroner’s inquest is the most overtly judicial of the purely invest- 
igatory devices. There is a ‘court’, with a ‘jury’ that returns a ‘verdict’. The 
nature of the proceedings is defined by the task of investigating the circum- 
stances of an unexplained death — though, once again, the death may also 
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form the subject of proceedings in a criminal or civil forum. The attribution 
of guilt is no longer one of the functions of a coroner's inquest under Eng- 
lish law.” However, where the circumstances suggest that death may have 
occurred as a result of an illegal act, the investigation in the course of the 
inquest proceedings may implicate, or exonerate, particular individuals. 
A famous contemporary example is furnished by the ‘dingo’ case in Australia 
in the 1980s. When an infant disappeared from a camp site the parents, 
Lindy and Michael Chamberlain, fell under suspicion. They maintained that 
the baby had been dragged away by a dingo (a type of wild dog). Inquest 
proceedings were held, as a result of which they were pronounced blameless. 
The production of further evidence, however, led to the Chamberlains being 
indicted and convicted of murder. The balance shifted as between the com- 
peting explanations of the baby’s disappearance when a royal commission 
produced substantial material on the propensity of dingoes to attack babies. 
The Chamberlains’ convictions were consequently quashed. The episode 
vividly illustrates how the process of investigation of the circumstances of an 
alleged crime can be pursued in several forums — not only the trial itself, but 
also a coroner’s inquest and (most unusually) a royal commission.” 


IV Concluding comments 


The purpose of this introductory chapter has not been to provide a stipulative 
definition of the word ‘trial’. Any definition would be vulnerable to the pro- 
duction of examples to the contrary from the judicial procedures of mankind. 
The answer to the question, ‘What is a trial?’, cannot be resolved by verbal 
fiat. Yet something should be said about those legal proceedings which have 
been excluded from consideration here. Some of the most famous cases have 
been those where the facts were scarcely in dispute while the legal issues that 
dominated the argument had far-reaching consequences, not only for the 
parties to the case, but also (and much more significantly) for the society in 
which they were litigated. As is to be expected, such cases are most frequently 
encountered in legal systems where the courts exercise the power of constitu- 
tional review. Examples would include such decisions of the US Supreme Court 
as Brown v. Board of Education of Topeka,” in which racial segregation in the 
public school system was declared illegal, and also the Dred Scott case,” the 
ruling in which was responsible for precipitating the American Civil War. 

Rather, the focus of this chapter has been those cases, largely criminal 
cases, which have been contested in courts of first instance (in contrast to 
appellate courts). The proceedings, even if they have also raised difficult ques- 
tions of law, have at least involved disputed issues of fact and their interpreta- 
tion. For the word ‘trial’ is fixed in the public mind with judicial procedures 
which, in the course of resolving those issues, decide the fortunes of particular 
individuals. 
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The role of amateur and professional 
judges in the royal courts of 
late medieval England 


Anthony Musson 


The thirteenth and fourteenth centuries witnessed a rapid expansion in the 
scope of royal justice in England. The growing demand for legal remedies and 
the need to enforce public order led to an expansion in the activities of the 
Westminster courts and in the increasing provision of judicial commissions 
(some ad hoc, others on a more regular basis) in the shires.’ The expansion 
was inevitably accompanied by the need for a body of men willing and able to 
assist in interpreting the law and managing the complexities of litigation both 
in the central courts and in the sessions held in the provinces. A detailed 
examination of the personnel involved in royal justice would not be appropri- 
ate here, but this chapter will endeavour to provide an overview of the dy- 
namics of the administration of justice in late medieval England and an insight 
into the judiciary at work. 

The perception that justices engaged under royal commissions were either 
‘amateurs’ or ‘professionals’ has to some extent reflected a conceptual divi- 
sion between ‘local’ and ‘central’ justice frequently invoked in the context of 
the emergence of the local magistracy and the staffing of other royal tribunals 
in the thirteenth and fourteenth centuries. Put at its starkest, those acting in 
the central courts have tended to be regarded as ‘professionals’, while the 
justices of the peace have traditionally been seen as constituting the amateur 
wing of the judiciary. In many ways the distinction has arisen as a result of 
the directions taken in historical research. Historians of the legal profession 
have been drawn towards the personnel of the central courts, mainly because 
of the quality and quantity of surviving evidence relating to the Courts of 
Common Pleas and King’s Bench, but also out of a preconceived idea of 
what constituted the legal profession.* The distinction has been perpetuated 
in the significant corpus of research on the development of the justices of the 
peace, which has concentrated on the magistracy at the expense of the wider 
judicial context, and emphasises the supposed tension between the locally 
based men who served on judicial commissions and the ‘professional’ justices 
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of the central courts.’ It is only since the last decade or so of the twentieth 
century that this supposed dichotomy has been reviewed and that the signi- 
ficant contribution to local justice by provincially based practitioners has been 
recognised.* 

This chapter offers a refocusing of the divergent historiographical trends, 
arguing against an artificial separation between ‘central’ and ‘local’ justice 
and questioning the conventional notion of a dichotomy between the ‘profes- 
sional’ element drawn from the central courts and the ‘amateur’ contingent 
recruited from the shires. It suggests that for a variety of reasons there was a 
blurring of distinctions between the personnel involved in the administration 
of justice and that there was a broader culture to the legal profession than 
usually acknowledged, reflecting a considerable overlap of expertise between 
those traditionally labelled as ‘professionals’ (lawyers) or ‘amateurs’ (county 
gentry). Analysis of the personnel within the broad arena of judicial adminis- 
tration (not just of the central courts or the peace commissions) reveals that 
those (most, if not all) undertaking judicial tasks possessed a certain level of 
legal knowledge and justifiably ought to be credited as ‘men of law’. This term 
is justified in contemporary practice where it appears in various parliament- 
ary petitions and statutes (albeit somewhat ambiguously) to describe both 
lawyers of the central courts and county-based ones. In the later fourteenth 
century it was a label increasingly applied to those who were ‘working jus- 
tices’ in the quorum at peace commissions, but who (as a result of profes- 
sional demarcation on the part of central court justices) were not assize justices. 
In 1352, for example, it was suggested that the peace commissions in general 
should comprise loyal, local men who had knowledge of the law: in other 
words, it was assumed that the majority, if not all of the king’s justices should 
have some understanding of legal process and administration. It is significant, 
therefore, that an unofficial abstract of the first chapter of the 1361 statute 
(now known as the Justices of the Peace Act), drawn up in about 1362, sub- 
stitutes sages de la ley for hommes de ley: the implication being that it was not 
necessary to be a trained lawyer (homme de ley) merely to be ‘wise’ in the ways 
of the law (sage de la ley).° 

In the thirteenth century the justices appointed to the central courts (and 
the eyre) came from a variety of backgrounds and possessed differing levels of 
experience. A dominant tendency was for the clerks of serving judges to move 
up to one of the benches or become eyre justices, thus creating what have 
been described as ‘judicial dynasties’. Martin Pateshull, for example, was suc- 
ceeded by his clerk, William Raleigh, who was followed by his clerks, Roger 
Thirkelby and Henry Bracton. Ralph Hengham and Hervey Stanton also fol- 
lowed this route. Hengham, a protégé of Giles Erdington (serving as his clerk 
from 1258), became a justice of Common Pleas in 1273.° Some of the justices 
appointed to the benches had links with the Exchequer or were members of 
county society with extensive experience of local justice, such as John de 
Cobham and Robert Malet.’ On a number of occasions the appointed bench 
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justices were joined or supplemented by colleagues drawn from other branches 
of administration. In 1234, for instance, William Raleigh, puisne judge of the 
King’s Bench, was sometimes assisted by stewards of the royal households. 
Between 1258 and 1264 the chief justiciar sat in King’s Bench.* In the later 
years of Edward I, senior clerks of the Common Bench occasionally heard 
cases alongside one or more of the justices,’ suggesting that legal knowledge 
or simply administrative exigencies could hold sway over formal requirements. 

A new trend in the composition of the central courts is observable from 
the closing decade of Edward T's reign, concomitant with changes in the struc- 
ture of the legal profession. From the 1290s the justices appointed to the 
higher judiciary were increasingly drawn from the small group of serjeants- 
at-law who had by this time gained a monopoly over pleading in the central 
courts. This avenue of promotion to the bench was regularised during Edward 
N's reign, when two-thirds of serjeants followed it. In the period 1315-77 
three-fifths of all king’s serjeants reached the bench.'° Experience in provin- 
cial administration continued to be a qualification for appointment to one of 
the benches (as in the case of Robert Baynard),'! though after Edward III’s 
personal assumption of power in the 1330s it became an extremely rare 
phenomenon. 

The justices of the central courts played an equally important role in pro- 
vincial justice, not just through the visitations of the eyre, but through their 
presence on commissions of assize and gaol delivery and on ad hoc com- 
missions of general and special oyer and terminer. From Edward II it was 
common to find the serjeants and justices of the central courts staffing the 
assize circuits. In the fourteenth century they also became associated with the 
peace commissions either as justices of the peace in their own right, or as 
members of separate commissions to try indictments, or (from 1340s) in their 
capacity as assize justices, as part of the quorum. Looking from one end of 
the spectrum, therefore, from the perspective of the central courts, there was 
considerable involvement and investment of personnel in ‘local’ justice.'? 

Like their counterparts, the county-based commissioners were not a homo- 
genous group and had different aspirations and degrees of experience. The 
experience and technical knowledge of men of law operating in the provinces, 
however, has been seriously underestimated by historians and is seldom 
acknowledged. In her monograph on the royal judge William Shareshull, 
Bertha Putnam, for instance, dismissed the appointment in 1329 of John 
Annesley as Shareshull’s sole colleague on the western assize circuit: ‘Appar- 
ently [Annesley] was not even a serjeant-at-law; therefore in taking assizes 
and delivering gaols it must have been Shareshull’s legal knowledge that was 
relied upon.’ She does not consider the fact that some commissions contained 
no central court justices upon whose legal knowledge they could supposedly 
rely.'* Local men such as Robert Madingley, Richard Rodney and Hugh Wake 
would not and could not have conducted assize sessions unless they had a 
thorough grounding in the intricacies of land law. This underestimation 
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stretches to the justices of the peace. The commissions with full powers to try 
offences issued after the Black Death have been seen by some historians as 
providing the watershed of the judicial involvement of the justices of the 
peace,!° but this view negates the role played by ‘men of law’ in the judicial 
process prior to the Black Death (particularly as justices of gaol delivery in the 
thirteenth and early fourteenth centuries) and ignores the variety of com- 
missions on which many of them served, whether as justices of general and 
special oyer and terminer, or as justices of labourers.'’ 

As the fourteenth century progressed it is apparent that the increasing 
burden of judicial work devolving on the peace commissioners became an 
outlet for the experience of county-based lawyers. From the 1350s there were 
two developments which have considerable bearing on perception of the peace 
commissions. First, the personnel of the commissions increased in size over 
the later fourteenth and fifteenth centuries. While in earlier years the small 
size of commissions meant that those appointed generally acted, the expan- 
sion meant that a number of these positions were purely honorific. Secondly, 
the responsibility for trying offenders was concentrated in the hands of the 
‘quorum’, a select group of named men (usually assize justices). In practice 
local ‘men of law’, such as Walter Haywode (Hampshire JP and steward to 
the prior of St Swithin’s, Winchester) and Walter Clopton (Somerset JP and 
steward to the bishop of Bath and Wells) regularly entertained all manner of 
offences at peace sessions and duly put forward for trial indictments for felony,’ 
sometimes also trying the offences that came before them.!? Analysis of the 
personnel of the peace commissions in Suffolk and Gloucestershire between 
1382 and 1389, when the commissions were considerably enlarged in the 
aftermath of the Peasants’ Revolt, reveals that the expansion was chiefly 
the addition of lawyers active in local administration. In 1389 and 1394, the 
same men were formally recognised as having a distinctive role by receiving 
statutory sanction to act in the place of justices of assize when first trespasses, 
and then all cases, including felonies, were brought to judgment.’° By the 
fifteenth century, the bulk of the work of the quarter sessions had fallen to 
this group composed of the most substantial men of legal training resident in 
the county.” This was still the case in the mid-fifteenth century, when the 
justices of the peace named as sitting at gaol deliveries (only ever a selection 
of those on the peace commission) were present ‘not merely as interested 
onlookers’ but in recognition that they were those most heavily involved in 
legal business in the county.” 


A development which profoundly affected the personnel of the judiciary and 
influenced the identity of the legal profession was the transition from benches 
comprising men in holy orders to panels of non-clerical judges. Although it 
could be argued that the shift from clerical to lay justices represented a move 
towards greater professionalisation, that would be to adopt a rather superfi- 
cial view of the change, since a number of influential legal figures of the late 
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twelfth and thirteenth centuries such as Hubert Walter and Martin Pateshull 
and Ralph Hengham were in holy orders. The move was one that reflected the 
new routes of promotion that were occurring in the upper circles of the legal 
profession.”? 

In 1179 the Third Lateran Council prohibited ecclesiastics sitting as secu- 
lar judges. In spite of the legislation, the change was extremely gradual and 
little serious effort was made to exclude those in holy orders. Henry II had 
encouraged a mixture of clerics and laymen on judicial panels and a coterie of 
justices who were laymen came to prominence under John, among them the 
influential Simon Pateshull.2* A more vigorous campaign was waged from 
the early thirteenth century. Master Thomas of Chobham, for instance, in his 
Summa confessorum (c. 1216), warned against the sentencing of men to death 
or mutilation by clerics, urging that ‘So great is the dread of human blood 
that even a judge who justly slays the wicked, if he enters the religious life or 
wishes to be made a cleric, cannot be promoted to holy orders.’ On a more 
formal level, the Fourth Lateran Council denounced the involvement of clerics 
in judgments of blood and much English diocesan legislation was promul- 
gated during the early thirteenth century reflecting a similar concern. Indeed, 
under Henry III the involvement of clerical justices in secular cases was part 
of a wider campaign for the withdrawal of the clergy from secular govern- 
ment entirely. Arguments were put forward by Richard Grant, archbishop of 
Canterbury, and Robert Grosseteste, bishop of Lincoln, among others, against 
the intermixing of spiritual and temporal responsibilities (particularly judg- 
ments of blood), which could be held either directly as an employee of the 
royal courts or indirectly through the exercise of franchisal jurisdiction. The 
quo warranto inquiries reveal that several ecclesiastics possessed gallows or 
rights of infangthief.”° In spite of these warnings and prohibitions, many prom- 
inent judges of the thirteenth century who were clerks in holy orders holding 
benefices with care of souls — among them Martin Pateshull, William Raleigh, 
Henry Bracton, Roger Thirkleby, Hervey Stanton and Ralph Hengham - held 
sessions of the general eyre and gaol delivery at which they would have been 
required to impose the death penalty. William Raleigh even had cases of felony 
adjourned for his personal hearing.” The role of clerks in royal justice was 
clearly a tenacious one. 

While the spiritual prohibitions may have fallen on deaf ears, a decisive 
change in clerical involvement in judgments of blood came in 1299 following 
the royal government’s Statute of Fines. The statute enacted that for criminal 
trials, a local knight should be associated with one of the assize justices (who 
under the statute had assumed jurisdiction over gaol delivery) if the other 
assize justice was in holy orders. Unlike the earlier ecclesiastical legislation, 
this particular clause was acted upon and had considerable impact on the 
involvement of local men of law in provincial royal justice. Irrespective of 
whether one of the assize justices was a cleric, local men were associated with 
one of the assize justices at gaol delivery.” The clause did not spell the end of 
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clerical involvement in justice altogether as some chancery clerks were still 
commissioned to hold assizes and deliver gaols, but although they sat at assizes 
there is no evidence that they participated in judgments of blood.*’ The shift 
away from clerical involvement in gaol delivery and oyer and terminer cases 
was mirrored by changes in the composition of the central courts. Under 
Edward II, Gilbert Rothbury and Lambert Trykingham were puisne judges in 
holy orders, but only one of five chief justices of King’s Bench (Hervey Stanton) 
was a cleric. By Edward III’s reign clerics holding judicial positions in the 
central courts had virtually become a thing of the past.*° 

The peace commissions of the later fourteenth and fifteenth centuries 
reserved places for spiritual leaders in recognition of their place in local society. 
It should be emphasised, however, that these positions were purely honorific 
and such figures rarely, if ever, sat at actual sessions. Nevertheless there are 
some examples of a continued clerical involvement in lay justice, albeit under 
unusual circumstances. The Scottish frontier provided one such context and 
Bishop Appleby of Carlisle, one of the wardens of the royal march, was expected 
to perform his duties and turn up at court sessions in spite of his reservations 
at the weight of business and its suitability for a clergyman. In the context of 
Scottish border peace commissions, one of the first appointments to the post- 
1344 style ‘quorum’ for the march area in 1373 was the civil lawyer, Master 
John Appleby, dean of St Paul’s Cathedral in London.*! The presence of William 
Alnwick, bishop of Lincoln, at peace sessions in Bedfordshire in 1437 was 
probably intended to enhance the standing of the commission and impress 
his authority and impartiality on those who had taken part in the so-called 
Bedford riots.” 


Having ascertained the character and composition of the various benches, 
it is necessary to consider the manner in which judges conducted the trial 
proceedings and the extent of their direct participation in the business before 
them. What role did they play in the trial itself? The justices were present to 
interpret the law and uphold custom of the court. Adjudication on matters of 
fact was primarily a matter for the jury. In what we might anachronistically 
(albeit conveniently) refer to as civil trials the jury were presented with a 
question either on the basis of the original writ initiating the proceedings or 
as a result of the defendant's pleadings. Their answer in some cases could 
conclude the proceedings without the need for a decision on the substantive 
legal issue.” In criminal trials the traditional orthodoxy maintains that the 
jury came to the trial already apprised of the matter since they were drawn 
from the neighbourhood where the offence was committed and so were able 
to make a decision on the details contained in the accusation.** 

Can we discern or distinguish the activities of those county-based ‘men of 
law’ acting in a judicial capacity? It is difficult to discern any active role in the 
proceedings played by any of the justices since the plea rolls are silent on all 
but the essential details and even cast a veil of anonymity over the judgment. 
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In civil trials the judgment recorded in the plea rolls as issued by the justices 
(prefaced by the words consideratum est or iudicium est) consists either of a 
simple statement of the consequences of the jury’s decision or more usually a 
repetition of the jurors’ findings together with the amount of damages (calcu- 
lated by the jury) and an indication of the consequences. For instance in an 
assize of novel disseisin held in 1317 before Lambert Trykingham, John 
Chaynel and Nicholas Bolingbroke at Boston (Lincolnshire) between William 
Clerk of Kyme and John Pylot of Lafford (in which it was alleged that the 
former had disseised the latter of a plot of land 243 feet by one and a half feet) 
the assize jury said that William was unjustly disseised, but that in fact the 
piece of ground measured about 226 feet by one and a half and added that 
William (with John’s consent) had built a wall seventeen feet long, which was 
on his own property, not dividing it, as he had claimed. The justices then 
provided judgment (‘it was considered that John recover his seisin’) summing 
up the substance of the jury’s answer and their award of 30s in damages, 
adding further that William was in mercy (liable to amercement) and that 
John would be amerced for the part of his claim that was false.*> Sometimes 
the jury provided its version of the facts, but then prayed ‘the learning of the 
court’, leaving the justices to decide the legal issue.*® The request for the court 
to exercise its discretion was permissible in actions of novel disseisin under the 
second Statute of Westminster (1285)*” and was occasionally also broached 
in trespass cases where the jury were unsure of the application of the law or 
the issue put to them. The judges were reticent, however, about allowing 
juries special verdicts in many other types of action. As Chief Justice Bereford 
urged on one occasion in Edward I's reign, when a jury was reluctant to offer 
a verdict: ‘Good people, tell us what you think (Bonez gentz dites ceo qe vous 
scentez).’>® 

The laconic nature of the plea roll entries is compensated to a considerable 
degree by the reports of cases made for private reference or teaching purposes 
that comprise the Year Books.” These unofficial accounts are an important 
source of information on the medieval trial and provide a much fuller picture 
of the royal judges in action, giving the names of the speakers, the legal discus- 
sion occurring in court and the various points of law coming from the bench.*” 
The cases contained in these reports arise from proceedings held in the eyre or 
the Court of Common Pleas or sometimes the Court of King’s Bench. As such 
they tend to exemplify the higher judiciary at work, rather than the county- 
based justices. The only insight into the work of the latter is therefore the plea 
rolls, from which it is difficult to gauge their individual legal input. 

To what extent and to what end did the justices interact with other par- 
ticipants in court such as parties, counsel, witnesses, officials, members of the 
jury? The reports covering the central courts show how the justices interacted 
with the serjeants pleading before them, engaging in legal debate on points of 
law and procedure.*' At times they display a sense of humour, which comes 
across in such a way that it is easy to imagine Bereford with a twinkle in his 
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eye.” The justices could also be intimidating both to counsel and their attor- 
neys alike and frequently no quarter was spared. In 1289, for instance, John 
Lovetot urged one of the serjeants to ‘Answer over or we will say something 
you will not wish to hear.’*? Warnings concerning pleading were frequently 
given,** though this was clearly the justices’ way of managing proceedings 
and keeping discipline in court. In 1335 Chief Justice Herle became so ex- 
asperated by the tactics of one of the serjeants appearing before him that he 
urged him to ‘plead your plea first and then argue: for otherwise you are 
driving the plough before the oxen’.*’ There is also some evidence to show 
that the judges’ control of the proceedings was not wholly verbal: a wink, a 
nod, a gesture or a glance could suffice either to encourage or to warn.*° 

The nature of the proceedings and the direction that they took often neces- 
sitated interaction with the jury. Usually this would be for amplification of 
their answers to factual questions. Fed up with the jury’s apparently evasive 
answers whilst hearing an assize of mort d’ancestor in 1293, Roubury bullied 
them into an answer by saying, ‘You shall tell us in another way how he was 
the next heir or you shall remain shut up without eating and drinking until 
tomorrow morning.” While such a threat may appear harsh (and perhaps 
was intended merely as a threat) the justices were well within their rights, 
since the rule regarding jury deliberations was that they should be locked up 
without drink or sustenance and with no human contact except a guard until 
their verdict was reported to the court. In 1389, when a plaintiff brought a 
motion for a new trial (alleging that the jury deciding his case had been in the 
town eating and drinking before reporting the outcome of their deliberations 
to the court), the judges questioned the jurors carefully on the circumstances 
of their apparent breach.** 

The justices on occasion called in witnesses or questioned the plaintiff or 
defendant themselves, speaking directly to the individual (rather than to his 
or her attorney or pleader).*® In one case, Bereford spoke directly to a witness, 
asking him whether he had leased the tenements as alleged and then made a 
quitclaim, to which the witness, Richard (the tenant), then replied.” Where it 
was alleged that the tenant had not received a summons to court, the two 
persons returned as summoners were examined by the court and informed of 
the law of the land regarding the service of valid summonses.” The reports 
dating from the late thirteenth and fourteenth centuries reveal that the jus- 
tices occasionally directed their comments to ‘apprentices of the bench’, who 
were listening to and studying the proceedings from a vantage point in the 
courtroom (en le cribbe).** This might take the form of a mini-lecture while the 
serjeants were away from the bar consulting their clients,” or the deliberate 
underlining of a point made in court. At one point Bereford told a serjeant 
that he was grateful for his challenge ‘not for the sake of us who sit on the 
bench, but for the sake of the young men (les joevens) who are here’.”° 

In forming their judgment the justices sometimes needed to confer with 
each other or with colleagues sitting in other courts. In 1388, for instance, 
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a particular issue was debated by the justices and the court for a long time 
(et ceo mater longe temps debate par les Iustices et la court). In 1338 it is 
reported that ‘Scot came into the common bench and asked the opinions 
of Shareshull, Hillary and Aldeburgh in pursuance of whose opinions the 
others gave judgment that the defendant should be convicted because they 
pleaded not guilty when they might have justified their act.” Shareshull 
was once criticised by his companions for adjudging in haste a writ to be 
good, but later the justices said that they were agreed beforehand on the 
same judgment.” Advice was sometimes sought from the king’s council. In 
1338 Herle and all the most learned of the king’s council agreed that an 
inquest was joined contrary to law and reason.” When one of the justices 
had been absent from court it was necessary to interrupt the proceedings to 
allow him to confer with his colleagues and receive an update on the case.°” 
There were also occasions when it was necessary for the court to request 
copies of official texts which would then have to be produced in court to 
enable the justices to make an informed decision. This usually entailed refer- 
ence to the clauses of certain statutes°! or an inspection of entries in Domes- 
day Book.” 

The court was not always united in its opinion or on the most appropriate 
way to proceed in an action and there could be mild disagreement between 
the judges sitting. For example, Chief Justice Bereford, in response to his col- 
league John Mutford’s comment that certain members of the court had said ‘a 
great deal that runs counter to what was hitherto accounted law’, concurred, 
but then added (perhaps markedly) ‘and I will not say who they are’ (presum- 
ably because they knew well enough). In another case, this time from Edward 
I's reign, Willoughby recalled that ‘a man made his plaint for common 
turbary to burn the turf in a messuage and to sell it at his pleasure and this 
cannot be said to be appendant by prescription and [yet] it was maintained’. 
His colleague Shareshull tried to correct him saying, ‘That is not law now.’ 
But Willoughby apparently retorted with the ultimate conversation stopper: 
‘One more learned than you are adjudged it.’ 

Disturbances during sessions or offences occurring within the courtroom 
area ‘in the presence of the justices’ could lead to immediate action being 
taken. Pickpockets or cutpurses caught operating in the busy Westminster 
Hall could face immediate trial with a jury summoned from the bystanders,®” 
while insulting the justices as they were about to take their seats could result 
in a contempt of court action. In one such case which had been brought by 
the King’s Bench justice Robert Scardburgh against William Botevileyn and 
his wife, Margery, the court acted quickly, but was careful to be informed of 
the contempt in the correct legal manner (normally by a confession from the 
offender or a bill of trespass or if possible a verdict from a jury of by-standers) 
before proceeding to judgment. Once Margery had (finally) admitted the tres- 
pass at the bar of the court, she was re-committed to the custody of the Mar- 
shal and released on mainprise (bail).°° 
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While the clerk’s record of criminal trials is generally only a couple of lines 
offering merely the essential details, lending credence to the view that the 
trial itself was comparatively brief; it is clear from the surviving records that 
the justices did not sit there wholly passive, merely awaiting and accept- 
ing the jury verdict.°* The justices had a positive role to play and (depending 
upon the nature of the indictment, the type of case and the defendant’s plea) 
needed to have a keen awareness of procedural aspects as well as of substant- 
ive matters. They were called upon to use their knowledge and experience to 
spot faults in the indictments that came before them. The justices might query 
the terms (de forma) of the indictment as they themselves could be held to be 
in error if an indictment was allowed to proceed that was later found to be 
incompetent or imprecise.”” The gaol delivery justices adjourned the trial of 
John Kykel of Thorpe in Norfolk (indicted for burglary) because his indictment 
did not specify any year or day and had been taken in the absence of the oath 
and seals of the twelve jury members.” In the case of Clement Gorlast of 
South Reppes, whose indictment (merely stating that he was a common thief 
of sheep) was felt to be too vague, the justices asked the jury to expand on this 
and name any specific thefts (which they could not). Even if the accused 
were present in court, the justices might delay his or her trial if they did not 
physically have the indictment to scrutinise (because it was still in the posses- 
sion of the official before whom the indictment had been made). ' In 1330 the 
Norfolk gaol delivery justices, Hethersett and Reppes, quashed an indictment 
and allowed the two accused, John le Porter and John Nottingham, to go 
without day, because the court felt that an indictment endorsed by the con- 
stables of the hundred (of Brothircross in this instance) was insufficient since 
they did not possess the requisite authority to bring persons to trial in a judg- 
ment of blood.“ 

The gaol delivery justices also had to negotiate the intricate world of pri- 
vate appeals and approvers’ appeals. In private appeals of felony the facts of 
the case were woven into a formulaic structure which had to be recited before 
the justices in the exact words used. The judges were required to be vigilant 
and slight deviations, ambiguities or procedural lapses could cause the appeal 
to fail on technical grounds.” John Pous, who appeared in court at the suit 
of Matilda, lately wife of William of Hoveringham of Barrow-upon-Humber, 
was acquitted (Matilda did not appear in court), but then asked the justices 
to inquire whether the appeal had been formulated maliciously. The court 
duly asked the jury, who found in favour of John and awarded him £10 
damages.’° When self-confessed felons (approvers) came before the justices 
the former generally complained that the confession had been induced by 
officials, or made on account of diminished responsibility, or through duress 
of imprisonment or even under the compulsion of the justice before whom he 
first appeared. It was necessary for the justices to inquire from the coroner 
(and seek the evidence of his rolls) as well as examine the jury as to the cir- 
cumstances of the appeal.” In the case of a thief who had sought sanctuary in 
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a church but was removed from there by force (on the grounds that it was 
never consecrated by the bishop) and then taken before the justices, the court 
tried to persuade him to confess and turn approver. The justices told him they 
believed that the verdict of the jury would go against him and he would be 
convicted, after which he would lose the right to speak (postquam tu convictus 
es tu amittes vocem). Where an approver opted for trial by battle, which still 
remained an alternative to jury trial in appeals, the justices had to outline the 
detailed conditions relating to judicial combat.”? 

The gaol delivery rolls do not usually enter into detail about the trial other 
than rehearsing the indictment or accusation and providing the verdict. As 
with civil trials we should not be fooled by the illusion of the plea rolls into 
assuming that little passed between the judge and courtroom participants. 
The format adopted by the treatise Placita Corone is useful in this respect, since 
in providing material illustrative of gaol delivery proceedings it offers a glimpse 
of the matters not otherwise contained in the formal court record, such as the 
manner of the interrogation in chief by the justices. While it should be realised 
that the precedents in the volume are probably not real cases, but hybrids, 
and fairly stylised in their language and approach, they indicate the direction 
the justices should or might take in their questioning in a given scenario.*° 
The criminal cases reported from the Yorkshire eyre of 1293-4 also reveal the 
inquisitorial approach taken by the justices and their examination of defend- 
ant, jury and other relevant parties.*' 

The gaol delivery rolls occasionally demonstrate how the justices inter- 
vened and the pattern suggests they did so when, in spite of the jury’s test- 
imony as to the facts, the circumstances of a case were still unclear or there 
was legitimate room for doubt or indeed the jury did not know the full story. 
Richard Stingyn appeared in court suspected of stealing six sheep priced 
at 3s. The bench asked the jury whether the sheep allegedly stolen were 
near his own sheep in the field. The jury replied that they were not. They 
were then asked whom the sheep belonged to, but they did not know. 
Richard was duly acquitted.*? In cases of alleged rape or ravishment the 
justices often questioned the jury as to particular details omitted from their 
account. For instance, in a case involving the wife of Geoffrey of Stutesbury, 
the jury were asked if the abduction was carried out against her wish and 
assent.*? In another, the justices asked how old the victim was. The jury re- 
plied that she was fifteen.** Where necessary, the justices would allow some- 
one present in court to confirm or rebut the defendant’s explanation of their 
actions. Richard Oliver of Buckenham, charged with stealing a cap and other 
goods, said that he had bought the cap from John Austin of South Walsham 
for three halfpennies in Norwich market place. John Austin appeared in court 
and admitted selling the cap to Oliver as the latter had claimed.** Robert 
Mateshale said he bought the sheep he was suspected of stealing from William 
of Shouldham, but the latter (who was present in court) denied that he had 
sold them to Robert.°° The testimony of these people, therefore, was in some 
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cases vital in determining the outcome where the jury were not able to pro- 
vide the details. 

When defendants refused to plead and deliberately remained mute, the 
justices sought the testimony of other prisoners in order to ascertain whether 
the accused possessed a tongue or could speak if he or she wanted to.” In 
cases of prison breach, the keeper of the gaol was required to provide details of 
the escape and the measures taken to recapture the prisoners.** There is some 
indication that the justices actively sought information from those jurors on 
the panel who had been instrumental in putting forward the original accusa- 
tion. Reference to this practice comes from the trial of Chief Justice Willoughby 
in 1341, who, when challenged about his behaviour with respect to members 
of presenting and trial juries, responded by saying that speaking to those on 
the presenting jury, far from displaying improper motives, was in fact a reflec- 
tion of standard practice. ‘It is the custom for a justice to go to the indictors to 
encourage and inform them’.*’ The justices allowed defendants to challenge 
jurors even though the procedure could be used to delay the trial hearing.” 

It was important for the gaol delivery justices to have a secure grasp of 
common law defences, especially self-defence and insanity. Again, enrolled 
cases show how they were prepared to intervene and question the jury and/ 
or the defendant if the explanations rendered appeared inadequate or did not 
meet the strict legal criteria. Where self-defence was claimed the justices could 
press for more information as to the defendant’s choice of weapon and whether 
there was any evidence of premeditation. Where insanity was alleged, the 
justices might need details on the duration of bouts of insanity and the fre- 
quency of any such attacks.” 

In spite of (or maybe because of) the death penalty there was room for 
the justices to exercise discretion. This was particularly evident in cases in- 
volving young people, whose criminal liability depended upon their age at 
the time they committed the offence. Even though juries almost universally 
claimed the accused was unaware of the consequences of his or her actions, 
the justices still ascertained the age of young defendants. It appears, how- 
ever, that there were differing views as to whether the age of criminal respons- 
ibility was twelve or fourteen.” It is interesting to note that a Year Book 
report of 1338 considers the issue of mischievous discretion, thereby reveal- 
ing that criminal cases were not entirely bereft of noteworthy issues of law 
and procedure. It is recorded that a girl of thirteen was burned because she 
had killed a woman who was her mistress, which was adjudged to be treason. 
The argument against her being liable was based on the common law pre- 
sumption that no one under age (although a precise figure was not stated) 
should be hanged or suffer judgment of life and limb. But, it was reported, 
Spigurnel had ruled that the presumption could be rebutted by evidence of 
malice. For where a ten-year-old child had killed his companion and con- 
cealed the body, he had demonstrated by his action that he could distinguish 
between evil and good and, since ‘malice makes up for age’ (malitia supplet 
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aetatem), he duly received the death penalty.” Since some children were con- 
victed of homicide and theft we should presume the court found evidence of 
malice or recidivist behaviour. Discretion was also exercised in sentencing 
individuals when the offence for which they had been tried and convicted was 
less than capital. Theft of goods which was considered as felonious in the 
indictment could nevertheless be found by the jury to have possessed a value 
of less than a shilling, in other words, below the felony threshold. In some 
instances it was considered that the accused had already suffered sufficient 
punishment through a spell in prison prior to gaol delivery.°* Even when the 
jury specifically tried to excuse a theft by stating that it had been com- 
mitted (through necessity) out of hunger in time of famine, the defendant was 
sentenced to a turn in the pillory,” or, in another case, committed to prison 
for ‘a night and a day until the third hour'.?° The justices also assessed those 
defendants who claimed benefit of clergy, administered the reading test, 
checked they had the clerical habit and tonsure and that the letters patent 
from the ordinary were genuine.” In criminal trials, therefore, although the 
role of the judges at first blush appears to have been extremely circumscribed, 
there was undoubtedly scope for interaction and questioning when judges 
saw it as their duty to intervene. 


An understanding of law and procedure could be gained from both formal- 
and informal training in the law. From the thirteenth century onwards this 
was supplemented by the medium of the written word. The increasing avail- 
ability of legal literature undoubtedly helped judges and lawyers in the perform- 
ance of their duties. In addition to copies of Bracton, which were used by 
various justices, treatises such as Fleta and Britton provided useful digests.?* 
The most useful and practical book for men of law involved in the administra- 
tion of criminal justice was the anonymous Placita Corone (composed during 
the second half of the thirteenth century), which in addition to providing 
precedents on appeals of felony and various defences, gives instruction on 
how cases should be conducted at gaol delivery.” It shows how the justice 
should interrogate prisoners and employs different methods according to the 
prisoner’s status and degree of knowledge and using several common scenarios 
tries to persuade him to confess or place himself on the jury. As the modern 
editor of the volume puts it, ‘[T]hese matters were of importance to the class 
of unlearned magnates, civil servants and others from whom justices of oyer 
and terminer and gaol delivery were drawn, and also presumably to such 
officials as sheriffs, coroners and bailiffs who had to perform subsidiary duties 
connected with court hearings. On the whole it is men of this class who would 
have found most profit in a treatise so elementary and yet so wide in scope.’!°° 
Whilst this chapter argues against the implication that justices of oyer and 
terminer and gaol delivery were entirely ‘amateurs’ in the field, the number of 
surviving manuscripts and the spectrum of persons who might find such a 
treatise of practical use are important to bear in mind. 
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By the 1350s statute books were widely available in a handy pocket-sized 
form (eclipsing the roll format used from the late thirteenth century) and 
could be produced to order. They usually contained common law treatises 
(including perhaps Placita Corone) and a textual core of statutes from Magna 
Carta to the significant Edwardian legislation (especially the 1285 statutes of 
Westminster and Winchester) and the statutes of Edward II up to 1321.!% 
While it does not necessarily follow in the medieval period that ownership 
meant actual use of a particular book, it is nevertheless possible that a number 
of men of law recorded as possessing statute books did actually thumb through 
the pages in the course of their judicial activities, men such as Edmund 
Deyncourt, John de Longueville and John de Northwode.'” In view of the 
increasing number of statutes of an administrative and judicial nature pro- 
mulgated during Edward I's reign and the need for reference to statutes 
in court, it is significant that in 1362 justices of the peace requested that they 
be given copies of the 1361 statute.” Given the number of statutes and the 
increasing complexity of the tasks facing the justices of the peace, it is not 
surprising that manuals were compiled to aid them in the performance of 
their duties. The earliest surviving such manual, compiled in Worcestershire 
in c. 1422, is not a comprehensive account of the duties and jurisdiction of the 
office, but (in the words of Bertha Putnam) ‘does contain almost everything 
that justices of the quorum and the clerk of the peace ought to know. More- 
over, the exclusion from the compilation of extraneous matter means that 
the documents form an exceedingly useful precedent or formula book easily 
handled, and therefore accessible for practical purposes.’'°* The compiler of 
the manual was probably John Weston, who was one of the ‘working’ justices 
of the peace in Worcestershire and Warwickshire and a justice of gaol deliv- 
ery for Worcester, Warwick and Coventry gaols in the early fifteenth century. 
He was a common pleader of London (1402-c. 1415), recorder of Coventry 
(1417-c. 1434) and in 1425 became a serjeant-at-law.'” 


The exercise of justice on a professional basis not only spawned its own sup- 
port literature, but also necessarily invoked ethical considerations. The extent 
to which they were an integral part of the psyche of justices in medieval 
England is difficult to discern. Certainly the oaths taken by the higher judici- 
ary, which after 1290 were equally applicable to all royal justices (including 
assize and gaol delivery justices), charged them to do equal justice to rich and 
poor and avoid accepting gifts or bestowing undue favour.'°° The suggestion 
(or accusation) that judges were open to bribery, however, was one made 
forcefully in much of the literary output of the period, from explicit poems 
such as Song on the Venality of the King’s Judges dating from the thirteenth 
century,” to Langland’s Piers Plowman of the fourteenth century, in which 
the character of Lady Meed (a symbol of venality) is closely aligned with royal 
justice," to the fifteenth-century satire of The London Lickpenny, in which the 
litigant found that at every juncture his opportunity for justice was thwarted 
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through lack of money.” The reputation of the royal judges is not helped by 
high profile cases such as that of Thomas Weyland, whose involvement in a 
murder came to light in 1289, or of Richard Willoughby, who in 1341 was 
accused of selling laws ‘as if they had been oxen or cows’, or of John Inge 
who, in association with John de Molyns, was found to have perverted the 
course of justice.'!” An Outlaw’s Song of Trailbaston, which was inspired by the 
trailbaston commissions of 1305, focuses at one point on the real justices of 
the south-western circuit and adjudicates on their characters thus: 


The Martin and the Knoville are pious men, 

And pray for the poor that they may have safety; 

Spigurnel and Belflour are cruel men; 

If they were in my jurisdiction they would not be returned." 


It was the common theme of dissatisfaction that is significant and the gen- 
eral perception of wrongdoing that carried weight with contemporaries, even 
though it might itself be misguided or wrongly applicable across the board. 
Where judges came into court to give advice or merely to sit on cases their 
presence was sometimes regarded with suspicion, particularly where they 
appeared as a well-wisher (benivolens) of one of the litigants.'’? Similarly a 
parliamentary petition of 1401 assumes a connection between advice and 
interference and maintains that because of this justice was not being done in 
the courts." It was not necessarily anything underhand, but clearly litigants 
noticed and drew their own conclusions. In this respect it is interesting that 
royal judges were prepared to admit mistakes publicly and try to make amends. 
Robert Tyrwhitt, for example, who had overstepped the acceptable bounds 
in bringing a large retinue to an arbitration, admitted in parliament that ‘he 
ne hath noght born hym as he sholde have doon’ and agreed to provide two 
tuns of Gascon wine, two fat oxen and twelve sheep for dinner at Melton Ross 
to the aggrieved party, William, Lord Roos. His speech of apology was also 
recorded: ‘Yet for as myche I am a justice that more than an other comun 
man scholde have had me more discreetly and peesfully, I knowe wele that 
I have failled.’!"* 


This chapter has provided an indication of the scope of the activities of royal 
justices in late medieval England. It has demonstrated that during trials juries 
were questioned on the facts they had presented, and matters of law and 
procedure were clarified. The conscientiousness of the judiciary at all levels is 
noticeable, even though attitudes to judges were not always entirely favour- 
able. It has contended that the distinction ‘professional’ or ‘amateur’ is not 
particularly meaningful during this period and that the term ‘man of law’ is 
applicable outside the close-knit fraternity of justices operating at Westmin- 
ster. The composition of judicial commissions reveals that there was a broad 
spectrum to the administration of justice with a proliferation of ‘men of law’ 
operating at various levels in the hierarchy of courts. 
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While the participatory element should be stressed, it is also possible to see 
a process of professional demarcation taking place over the course of the thir- 
teenth and fourteenth centuries. Serjeants were increasingly appointed as 
judges of the central courts, which in turn became predominantly staffed by 
laymen. It was these same men who by the mid-fourteenth century were 
equally responsible for the operation of the assize and gaol delivery circuits. 
The local men of law, who had in earlier years been appointed to gaol delivery 
and oyer and terminer commissions (sometimes to assize commissions and 
occasionally to the central courts), meanwhile found their niche in the judi- 
cial work afforded by the peace commissions. The association of county-based 
men of law in the quorum for peace sessions after the 1380s in turn created 
a clear distinction between those who by the later fourteenth and fifteenth 
centuries viewed their place in the magistracy as a mark of political status (or 
a sign of honour and favour), and had no intention of becoming involved in 
judicial tasks, and those whose presence was required to expedite business. 
These lines of development not only show the avenues to the upper echelons 
of judicial service and highlight how the ‘working justices’ were selected from 
(and indeed descended from earlier incarnations of) the men of law of the 
county, but exemplify one of the most striking evolutionary features in the 
history of the trial. 
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Was the jury ever self informing? 


Daniel Klerman? 


For nearly two centuries, legal historians have believed that the medi- 
eval English jury differed fundamentally from the modern jury. Its members 
hailed from the immediate vicinity of the dispute and came to trial already 
informed about the facts. Jurors based their verdicts on information they act- 
ively gathered in anticipation of trial or which they learned by living in small, 
tight-knit communities where rumour, gossip, and local courts kept everyone 
informed about their neighbours’ affairs. Interested parties might also approach 
jurors out of court to relate their side of the case. Witness testimony in court 
was thus unnecessary. The jurors themselves were considered the witnesses — 
not necessarily eye-witnesses, but witnesses in the sense that they reported 
facts to the judges.” They were self informing; they ‘came to court more to 
speak than to listen’. 

The idea of the self-informing jury has provided a powerful explanation for 
many legal developments. Thayer and Wigmore used it to explain the late 
development of rules regulating oral evidence at trial. No such rules were 
necessary in the Middle Ages, because witness testimony was rare.* For 
Langbein, the decline of the self-informing jury in the fifteenth and sixteenth 
centuries explained the increasing role of justices of the peace in the pro- 
secution of crime. In medieval times, there was no need for the government 
to marshal evidence against suspected criminals, because the jury knew or 
collected that information on its own. As early modern jurors became more 
ignorant of the facts, the government turned to justices of the peace to assem- 
ble the prosecution case.’ More recently, Green explained the medieval jury’s 
extensive discretion and power to nullify the law as a consequence of the self- 
informing jury. Because little evidence was presented in court, judges knew 
almost nothing about the facts of cases and so could not prevent jurors from 
deciding cases according to their own notions of culpability.° 

Although there have long been sceptics,” modern doubts about the self- 
informing jury begin with the publication in 1988 of Twelve Good Men and 
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True.’ Three of the authors in this collection questioned the extent to which 
jurors were self informing. McLane and Post suggested that some fourteenth- 
century juries may not have been self informing, while Powell argued more 
generally that fifteenth-century jurors heard evidence in court. For the most 
part, all three relied on evidence about jury composition. Some fourteenth- 
century jurors and most fifteenth-century jurors did not come from the village 
or even the hundred’ where the crime allegedly occurred, so they were 
unlikely to have known about the case. The authors also put forward other 
arguments, including the practice of releasing a suspect if no accuser came 
forward to present evidence against him. Such acquittals might suggest that 
jurors did not know enough to convict without the in-court testimony of the 
victim. Although McLane and Post confined their conclusions to the fourteenth 
century, Powell questioned whether the jury had ever been self informing." 
‘My suspicion’, he wrote, ‘is that criminal trial juries were never entirely self 
informing in the strict sense in which the term has been interpreted, and that 
even in the earliest days of jury trial, accusers and witnesses had the chance 
to inform the jury in court’.'* Surveying the evidence a few years later, Fisher 
lamented that ‘the scant trial records of those early years make it hard to 
confirm or rebut this theory of the “self-informing” criminal jury .. .’”? 

The evidence put forward by McLane, Post and Powell is certainly pro- 
vocative, but it does not prove that later medieval juries were not self inform- 
ing. Even if only a few jurors were from the relevant hundred, those jurors 
might have known or gathered relevant information which they shared with 
other jurors.'* And, as Musson put it, ‘the self-informing character of trial 
juries was tempered,’ but not negated by the evidence he uncovered that 
early fourteenth-century jurors sometimes heard witnesses in court. Never- 
theless, it is not my intention here to suggest reinterpretations of the four- 
teenth- and fifteenth-century evidence. Rather, I hope to address broader 
issues raised by Powell and Fisher. Was the jury ever self informing? Did the 
medieval jury hear witness in court? Could a jury be self informing and hear 
witnesses in court? Recent writers have not seen it necessary to present 
primary source evidence in favour of the idea that the medieval jury was self 
informing.'° Now that serious scholars have questioned the theory, it is neces- 
sary to examine the sources afresh. The need for fresh evidence is especially 
acute because the modern debate has focused on the criminal jury, while 
earlier writers were more concerned with civil cases." 

This chapter will attempt to show that the thirteenth-century criminal 
jury was self informing. It argues that jurors came to court with extensive 
knowledge of the facts. They lived near the place where the crime allegedly 
occurred and they did not need in-court testimony to know whether a suspect 
was guilty. Nevertheless, jurors also probably learned from trial. The defend- 
ant undoubtedly spoke at trial and may have swayed jurors. In appeals (pri- 
vate prosecutions), the prosecutor, who was usually the victim, also spoke in 
court, and jurors could have learned from him or her.” Judges questioned 
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defendants and prosecutors and spoke with jurors, and such colloquies might 
also have contributed to the jurors' opinions. Local officials, such as the cor- 
oner or sheriff, were present at trial, and their testimony could also have 
influenced the jury. Finally, although less frequently, others with information 
about the case might speak up at trial. 

The fact that jurors learned from defendants, prosecutors, judges, officials 
and other witnesses might seem to contradict the idea that the jury was self 
informing. It could be said to confirm Powell’s conjecture that ‘criminal trial 
juries were never entirely self informing’.'? Nevertheless, whereas Powell 
emphasised the similarity between medieval and post-medieval jurors, I em- 
phasise the differences. Self informing is a matter of degree, but differences in 
degree can still be large and important. Modern jurors know practically nothing 
about the cases they decide, and rely exclusively on in-court testimony. In fact, 
those with knowledge of the parties or circumstances are routinely excluded 
from the jury. Early modern jurors learned most of what they needed to know 
in court. They may have known a little about the facts of the case or the people 
involved, but such knowledge did not disqualify them from service. Neverthe- 
less, informed jurors were increasingly required to present their evidence under 
oath in open court.*? Medieval jurors knew a lot and were selected for that 
reason. They only occasionally heard testimony, and what they learned in 
court was less important. To borrow a phrase from Green, there was testi- 
mony ‘alongside self informing.’*' Although they heard witnesses, a wide gulf 
separates the thirteenth- and the twentieth-century jury. 

As noted above, the idea of the self-informing jury is important because 
it helps explain developments in the history of evidence law, prosecution and 
jury nullification. For these purposes, it is not necessary that the jury was 
entirely self informing or that it never heard the testimony in court. Rather, 
it is enough that jurors were sufficiently well informed that regulation of 
in-court testimony was not seen as important, that the government did not 
feel the need to assist in the gathering of prosecution evidence, and that judges 
knew significantly less about the facts than did the jurors. 

Powell implied that the term ‘self informing’ has usually been interpreted 
‘strictly’ to exclude the idea that jurors learned anything from trial.” While 
there are statements in the literature to support that interpretation,” some of 
the principal proponents of the self-informing hypothesis have been more 
moderate. Even before modifying his views in his 1988 ‘Retrospective,’ Green 
believed that ‘[t]he trial often may have constituted an important part of the 
process by which the jury informed itself or confirmed its earlier impressions.’”* 
And even Maitland and Stephen noted examples of in-court testimony. 

This chapter focuses on the thirteenth-century criminal jury. It discusses 
the thirteenth century, because the sources from this period are more plentiful 
and because if the jury was ever self informing, it was self informing then. It 
marshals evidence from criminal cases, because the recent debate has focused 
on such cases and because Seipp has recently written on the self-informing 
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nature of the civil jury.*° Although this chapter focuses on the trial jury, it 
will also consider the presenting jury,” because during the thirteenth century 
the two juries are often difficult to distinguish and because presenting jurors 
usually served on the trial jury. In fact, because the presenting jury was drawn 
only from the hundred, while the trial jury included representatives from the 
four neighbouring villages, the presenting jury had access to less local know- 
ledge than the trial jury. 


I Jury composition 


McLane, Post and Powell based their arguments against the self-informing 
jury primarily on evidence of jury composition, so it is appropriate to begin 
with that issue. Self-informing juries should be from the locality where the 
crime was allegedly committed. Ideally, they are from the villages closest to 
the scene of the crime. At the very least, they hail from the relevant hundred. 
McLane, Post and Powell showed that fourteenth- and fifteenth-century sher- 
iffs were unable to assemble juries composed exclusively of men from the 
relevant hundred, much less from nearby villages. 

In contrast, thirteenth-century criminal juries consisted of twelve freeholders 
from the hundred and twenty people from the nearest four villages. This is 
especially clear for the eyre.2° All freeholders of the county and four lawful 
men and the reeve from every village were summoned to the eyre. The hundred 
bailiff and/or electors chosen by him then chose the presenting jurors from 
among those present at the eyre. If a case went to trial, four lawful men and 
the reeve from each of the nearest four villages were sworn and added to 
presenting juries to constitute the trial jury.” 

The existence of separate juries for each hundred is well attested to by the 
structure of the eyre rolls, which divide cases by presenting district. In addi- 
tion, lists of jurors, which survive for many eyres, invariably show twelve 
jurors for each hundred.” Often the plea rolls also show that representatives 
of the nearby villages participated in the trial jury. Although the participation 
of the villages was not always recorded, the failure to do so probably reflects 
variation in enrolling practice.*! If the villagers were indeed absent, this would 
have resulted in an amercement,” which would have been recorded. While 
plea rolls record a number of ‘defaults’ for failure to attend the eyre as re- 
quired by the summons, the number of such defaults was small, especially in 
comparison to the enormous number of people who were summoned.”? 

At this point it is sensible to step back and reflect on the implications of the 
fact that eyre jurors were not selected until the eyre itself began. Civil jurors 
and gaol delivery** jurors were summoned in advance for jury service and so 
could make inquiries and be informed by the parties before they left for court.*° 
The four lawful men and reeve from each village, who were summoned by the 
sheriff to be eyre trial jurors, would have had a similar opportunity to gather 
evidence before the eyre, but the twelve presenting jurors, who also formed 
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the nucleus of the trial jury, would not. Perhaps some of them could anti- 
cipate that they would be chosen to be jurors. Before the eyre even began, the 
hundred bailiffs might have notified those they would choose as electors, and 
the electors might have notified those they would choose as the remaining 
jurors. If so, the jurors could have discussed the cases with those who would 
have useful information. On the other hand, there is no evidence that jurors 
had advance notice they would be chosen, so they may have come to the eyre 
without any particular preparation. While they probably knew something 
about the offences and offenders from living in the relevant hundred, this may 
not have been sufficient. Fortunately, there were many opportunities for them 
to inform themselves at the eyre before trial. They could talk to represent- 
atives of the villages, to coroners, to other officials, and to other freeholders 
who had been summoned. Those with an interest in particular cases might 
also approach them to tell them their side of the story. 

The discussion so far has concerned trials in eyre. Thirteenth-century sus- 
pects could also be tried at gaol delivery. Unfortunately, much less is known 
about gaol delivery than about the eyre. In the preface to his edition of late 
thirteenth-century Wiltshire gaol deliveries, Pugh concluded that suspects 
were frequently tried before juries from hundreds which had no apparent 
relationship to the crime and that the four neighbouring villages played little 
if any part.” As will be discussed below in section IV, it is not surprising that 
gaol delivery jurors were less local than eyre juries. Nevertheless, my own 
survey of early gaol delivery rolls suggests that the neighbouring villages played 
a role throughout the thirteenth century.*” 


II Cases without victim—prosecutor participation 


One of the more convincing arguments that Post and Powell advanced against 
the self-informing jury theory is that defendants were frequently released 
without trial if no accuser came forward against them at gaol delivery. There 
are alternative explanations for this phenomenon. Perhaps judges released 
such defendants because they thought that if a victim did not feel sufficiently 
aggrieved to come to court, the crime was not serious enough to merit trial. 
Nevertheless, Post and Powell were correct that this practice might imply 
that the victim-accuser usually presented testimony at trial and that, in the 
absence of such testimony, the jury lacked sufficient information to convict. 
It is therefore instructive to consider how similar cases were treated in the 
thirteenth century. 

The most comparable cases were appeals (private prosecutions) in which 
the appellor (prosecutor) had died, had retracted his or her case, had settled 
with the defendant, or had decided he or she no longer wanted to prosecute. 
For most of the early thirteenth century, judges released defendants in such 
cases without trial. For a brief period around 1220 and more permanently 
starting in the mid-1240s, judges began routinely to put these defendants to 
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Table 3.1 Juru verdicts by level of appellor participation, 1218-22 and 
1246-94 


Level of appellor participation Number in data set % guilty 
Appellor died before trial 18 33 
Appellor retracted or did not prosecute 280 44 
Appellor settled with defendant 89 78 
Appellor prosecuted the case to jury trial 126 71 


Notes: ‘% guilty’ includes cases in which the jury said the defendant was guilty of some, but not 
all, of the charges brought against him. Nearly all cases in which the ‘appellor settled with the 
defendant’ were also cases in which the ‘appellor retracted or did not prosecute’. For an 
example of such a case, see below pp. 67-8. The row labelled ‘appellor prosecuted the case to 
jury trial’ includes cases which were quashed for technical reasons, but then sent to jury trial 
anyway. 


trial, despite the appellor’s lack of interest.” The mere fact that such cases 
were put to jury trial suggests that the jury was self informing and not 
dependent on testimony by the victim-accuser. 

Even stronger evidence comes from the verdicts rendered in such cases, 
which are summarised in Table 3.1. These figures come from a data set of 
more than a thousand eyre appeals from fourteen counties during the period 
1194-1294.*° As can be seen from the table, jurors often rendered guilty 
verdicts even when accuser participation was minimal. Even when the appellor 
had died, jurors rendered guilty verdicts a third of the time. When the appellor 
had retracted or did not prosecute at the eyre, the jury still convicted more 
than forty percent of the time. It is highly unlikely that appellors provided any 
evidence to the jury in such cases. On the other hand, conviction rates in 
such cases were lower than when the appellor prosecuted the case to jury 
trial. Since active participation and even testimony by the appellor is likely 
in such cases, it is possible that the lower conviction rates reflect the fact the 
jury lacked sufficient information to convict.*! On the other hand, it is also 
possible that the lower conviction rate reflects the fact that many appellors 
retracted or failed to prosecute because they knew their cases were weak. 
The high conviction rate in cases which the appellor settled supports this 
conjecture.*” 

The evidence in this section has been confined to appeals, which were a 
small and decreasing proportion of cases. Comparable evidence is impossible 
to gather in cases prosecuted by presentment, because the records do not 
indicate whether the victim-accuser appeared at trial. This failure to record, 
however, is itself probative. If the presence of the victim-accuser were neces- 
sary, then it is likely that he or she would have been attached to attend the 
eyre or at least summoned to do so. In this regard, it is noteworthy that 
fifteenth-century sheriffs were instructed to summon ‘all those who wished to 
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prosecute prisoners’ at gaol delivery,*® but that no comparable summons to 
prosecutors was issued in the thirteenth century.** 


HI Trial accounts 


Trial accounts are potentially the most valuable evidence in establishing 
whether medieval juries were or were not self informing. McLane, Post and 
Powell’s discussions contain surprisingly few trial accounts, largely because 
fourteenth- and fifteenth-century sources are so uninformative. Nevertheless, 
with effort, even sources as arid as gaol delivery plea rolls can be coaxed to 
yield information on trial procedure, as Musson has demonstrated.** For- 
tunately, the thirteenth-century sources, which include treatises, plea rolls 
and early reports, are much more copious. Although each of these sources 
has its own problems, together they paint a coherent picture. Jurors came to 
trial already informed. Sometimes they supplemented their knowledge with 
testimony provided by officials and other witnesses. 


Treatises 
The treatise attributed to Bracton, probably written sometime in the late 1220s 
or early 1230s, contains a rather full account of a trial in eyre. I have 
excerpted the most relevant parts: 


We must now speak of those indicted by popular rumour... When because of 
rumour and suspicion the truth of the matter ought to be investigated by the 
country ... the judge, if he is wise, ought first to inquire (if he has doubts and 
the jury is suspect) from what man or men the twelve jurors have learned what 
they put forward in their veredictum concerning the indicted man; having heard 
their answer thereon he may readily decide if any deceit or wickedness lies 
behind it. For perhaps one or a majority of the jurors will say that they learned 
the matter put forward in their veredictum from one of their fellow jurors, and 
he upon interrogation will perhaps say that he learned it from such a one, and 
so by question and answer the judge may descend from person to person to 
some low and worthless fellow, one in whom no trust must in any way be 
reposed. ...[W]hen proceedings of this kind have reached the point of an in- 
quest, in order that judgment may be reached with greater certainty and risks 
and doubts removed, let the justice inform the indicted man that if he suspects 
any of the twelve jurors he may remove him for just cause, and let the same be 
said of the [jurors from] the vills, as where there are deadly enmities between 
some of them and the indicted man, or there is a greedy desire to get his land, 
as was said above; if there is ground for suspicion all are to be removed, that 
inquiry may proceed free of all doubts. When the twelve jurors and the [ jurors 
of | the four townships are present, those of the vills will take an oath first, each 
by himself or all together; lifting up their hands let them swear in these words: 
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‘Hear this, ye justices, that we will speak the truth about what is asked of us on 
the king’s behalf, nor will we for any reason fail to tell the truth, so help us God 
etc.’ Then let one of the said justices speak in this way: ‘Such a one, who is 
present, charged with the death of such a one (or some other crime) comes and 
denies the death and everything else and on this matter puts himself for good 
and ill upon the words of your mouth. . . . And therefore we tell you that on the 
faith that binds you to God and by the oath that you have taken you are to let us 
know the truth thereof, nor are you to fail in saying whether or not he is guilty 
of what is alleged against him... through fear or love or hate but with God 
only before your eyes, nor are you to oppress him if he be innocent of the said 
offence.’ His discharge or condemnation will then follow, according to their 
verdict . . . In all crimes, major and minor, the justices, if they deem it expedient 
[and] for good reason, [as] where a serious crime is being concealed and the 
jurors intend to hide the truth through love, hatred or fear, may separate the 
jurors one from the other and examine each of them individually in order to 
establish the truth adequately.*° 


This passage is overflowing with evidence that jurors were self informing. 
If the judge was suspicious of the presenting jurors, he questioned them about 
the sources of their information. Obviously, the information on which the 
jurors based their presentment (accusation) was not presented in court; other- 
wise the judge would not have to ask about it. Once the judge was satisfied 
with the presentment, the defendant was allowed to challenge the jurors ‘for 
just cause’. Note, however, the examples which Bracton gives for removing 
a juror: ‘deadly enmities’ and ‘greedy desire to get . . . land’. Knowledge of the 
facts or parties was not grounds for exclusion. The jurors, including both the 
presenting jurors and the representatives of the four neighbouring villages, 
were then sworn and the judge gave them their charge. Then, without any 
mention of witnesses or evidence, the jurors delivered their verdict and the 
judge rendered the judgment: ‘discharge or condemnation’. Although one 
can imagine many complex reasons why there is no discussion of witnesses or 
other evidence, surely the simplest is that witnesses and other evidence were 
not an ordinary or important part of trial. Finally, Bracton’s description of trial 
ends by noting that if the judge suspected that the jurors were concealing 
crime, they were to be examined individually. Jurors could only conceal crime, 
and it only made sense to question them, if they had knowledge beyond what 
they learned at trial. 

The Placita Corone, a treatise most likely composed c. 1274-75, largely 
confirms Bracton’s account. Unlike Bracton, the Placita consists mostly of dia- 
logues of court interactions. Most deal with appeals and show how the parties 
to such cases should plead. The parties themselves do most of the talking, 
although occasionally the judge plays a role.*” Witnesses are conspicuously 
absent. In one revealing dialogue, the judge admonishes the defendant, ‘Tell 
the truth, for if you don’t we shall get to know it from the country,”** implying 
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that it is ‘the country’ (i.e. the jury) rather than witnesses who will inform the 
court of what really happened. 

The last part of the Placita is especially enlightening, because it provides 
four accounts of indictments tried at gaol delivery.*’ All portray trial as prim- 
arily a conversation between the judge and the accused. Unlike the appeal 
cases, the accuser or victim is completely absent. Instead, the judge takes on a 
quasi-prosecutorial role, coaxing the defendant into submitting to jury trial or 
badgering the defendant to confess. Once the defendant submits to jury trial, 
as in Bracton, there is nothing to report except the verdict. There is no mention 
of witnesses or other evidence. The following excerpt is typical: 


‘Sheriff, why has this man been taken?’ 

‘Sir, for the death of aman whom he is supposed to have killed in self defence, 
as he says.’ 

‘What is your name?’ 

‘Sir, Thomas de N.’ 

‘Thomas, what was the name of the man whom you killed in premeditated 
attack, feloniously as a felon?’ 

‘Sir, if you please, I have never been a felon and never did mischief to living 
man, in premeditated attack; and so I have done nothing wrong against the 
man whose name you ask: who, feloniously as a felon and in premeditated 
attack tried to kill me on such a day, at such an hour, in such a year in my own 
house in such a township, for no fault on my part and solely on account of his 
malice.’ 

‘Tell us the circumstances.’ 

‘Sir, I was unwilling to lend or hire to him a horse for the purpose of riding 
about his business . . . And because I refused him the loan of my horse he ran at 
me in my own house with a Welsh knife . . . I did not at first return his blows; 
but when I realised that he was set on killing me I started to defend myself: that 
is to say I wounded him in the right arm with a little pointed knife which I 
carried, making no further onslaught and acting in this way only to save my 
own life.’ 

‘Did he die of such wound?’ 

‘In truth sir, I do not know.’ 


‘Thomas, you have greatly embroidered your tale and coloured your defence: 
for you are telling us only what you think will be to your advantage, and sup- 
pressing whatever you think may damage you, and I do not believe you have 
told the whole truth.’ 

‘Sir, I have told the whole truth, and related the affair from the beginning to 
the end in every detail: and of this I trust God and the country both for good and 
evil.’ 

And so let the inquest be held. 

And the jury said the same as Thomas had related. So the justice then says: 
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‘Thomas, these good people testify by their oaths to the truth of what you have 
said. So our judgment is that what you did to him, you did in self defence. 
But we cannot release you from this prison without the king’s special grace. 
However we will send a report of your case to the king’s court and ensure that 
you receive his special grace.’ 

‘Sir, I thank you.’*” 


Because this is gaol delivery, there is no presenting jury to state the accu- 
sation. It is the sheriff, therefore, who takes on this role and thus assumes 
a speaking part, albeit a small one. The bulk of the case involves a conver- 
sation between the judge, who seems quite hostile, and the defendant. The 
defendant says quite a bit, and in similar real cases, the jurors may have been 
influenced both by what he said and how he said it. Once the defendant has 
put himself on the jury, there is again no sign of testimony or evidence. The 
jury’s verdict is reported immediately. 

The description of trial in Britton (c. 1290—95) is similar to Bracton’s, with 
two principal differences. Britton allows the defendant to challenge jurors who 
have served on the presenting jury, and Britton says that if the jurors cannot 
agree and judicial questioning reveals that the jurors ‘know nothing of the 
fact, let others be called who do know it'.°! The first difference will be dis- 
cussed in section IV below. This second difference is very strong evidence that 
Britton believed that jurors were or should have been self informing. Unfor- 
tunately, there is no corroborating evidence for this procedure. 


Plea rolls 
Because treatise writers are not completely reliable, it is important to compare 
their writing to other trial accounts. The most important are probably the 
eyre rolls, the official Latin record of eyre proceedings. Unfortunately, plea 
rolls record frustratingly little information. Often they contain only the charge, 
the jury verdict and miscellaneous amercements. This is especially true of 
thirteenth-century gaol delivery records which provide only the most skeletal 
information. Fortunately, for eyre plea rolls, there was wide variation in cler- 
ical practice and even a clerk who usually recorded only bare bones facts, 
occasionally put some life into his writing. Consider, for example, the follow- 
ing case from the 1247 Bedfordshire eyre: 


John son of Benedict appealed Ivo Quarel, Osbert Cokel and Henry Wyncard in 
county court of [breach of the] king’s peace, wounds and imprisonment etc. 
And he [John] now comes and does not want to prosecute them. Therefore let 
him be committed to jail and his sureties, Ayltrop Balliol and Walter son of Odo, 
are in mercy [fined]. And Ivo and the others come [to court]. And the jurors 
testify that they | John, Ivo, Osbert and Henry] have settled and they say that, in 
truth, the aforesaid Ivo and the others came to the property of Matthew of 
Leyham in Barford and fished there without Matthew’s permission and contrary 
to his wishes. The aforesaid John came along and asked them for a pledge, and 
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the aforesaid Ivo would not give him one, but instead struck the aforesaid John 
in the head with a hatchet and made two wounds each three inches long down 
to the crest of the head. And they [Ivo and the others| beat him badly. And 
afterwards they took him and bound him and put him in a boat and took him 
from this county [Bedfordshire] to the county of Huntingdonshire to Ivo’s house 
at Buckden. There they dragged him with a rope to a window of Ivo’s solarium 
and forced him to break the window with an axe. And they painted the wall 
near the window with the blood flowing from the wounds the aforesaid Ivo had 
given the aforesaid John, and they dragged him through the window and set 
upon him a blanket and some linen saying that he had stolen them. And they 
raised the hue [and cry] and caused the men who responded to the hue [and 
cry] to understand that eighteen thieves had come to his house, and that all 
except the aforesaid John had gotten away. So they put the blanket and the 
linen on him and took him to Huntingdon and gave him to the sheriff to be 
incarcerated. And he remained in prison until his tithing delivered him. There- 
fore let the aforesaid Ivo and the others be taken into custody. Later Ivo Quarel 
came and made fine for forty marks . . > 


What is most notable about this case is the detailed account which the 
jurors provided of what happened. Although it is possible that they heard 
testimony in court and then provided this complex narrative as a synthesis of 
what they heard, this seems implausible. From whom would they have heard 
such testimony? The appellor, although present at the eyre, did not want to 
prosecute and had, in fact, settled with the defendants. He is unlikely to have 
testified. The defendants had no incentive to provide the information. Perhaps 
third parties, to whom the appellor had previously related his ordeal, testified 
in court. Most likely, however, the jurors had informed themselves out of 
court, by talking to the appellor while he was still interested in pursuing the 
case or by talking to representatives of the relevant villages to whom the 
appellor might have spoken. They might also have learned from the appellor’s 
presentation of the appeal at the county court. In this regard, it is notable that 
jurors are said to ‘testify’ (testantur). They were seen as witnesses themselves. 
It is unlikely that they were eyewitnesses. Rather, they were hearsay wit- 
nesses, synthesising and testifying as to what they heard from others before 
coming to court. 

The jury’s testimonial role is highlighted in a case from the 1227 Essex 
eyre. A chaplain was appealed for arson and claimed benefit of clergy. As was 
common in such cases, the jurors nevertheless rendered a verdict. They said 
that he had committed arson and ‘they disclosed certain reasons for this’ 
(ostendunt inde certas rationes).” As the theory of the self-informing jury sug- 
gests, reasons and facts were not argued to the jury. Rather, jurors offered 
them to the judge. 

While the plea rolls generally support the idea that the jury came to court 
well-informed of the relevant facts, they also suggest that jurors sometimes 
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learned from trial. Not only would trial give the defendant, the judge and the 
appellor (if it was an appeal) a chance to speak about the case, but other 
persons are occasionally mentioned in the plea rolls as providing information 
in open court. A homicide appeal from the 1218 Yorkshire eyre provides a 
particularly informative example of in-court testimony. After the principal 
defendant, Simon, was convicted and hanged, the record continues with pro- 
ceedings against accessories. The key parts are underlined, and the original 
Latin of important verbs has been supplied: 


The same Jordan appeals as accessory Geoffrey of Stallingborough. The sheriff. 


the neighbourhood, and the jurors bear witness (testantur) that this Geoffrey 


came before them after Hawisa’s death and said that the same Simon had many 
times asked him to come with him to kill Hawisa, and that on the night on 
which she was killed he had asked him to go with him and he said that he 
would not, and immediately Simon went with his daughters and killed her, and 
if he should wish to deny this he would prove it against him as the court shall 
adjudge. It was attested (testatum fuit) by the bishop of Durham’s serjeant_of 
Howden and the 4 villages and all the neighbourhood that before Geoffrey was 
taken they found upon him a certain jewel box and border of cloth which they 


well know (noverunt) to have belonged to Hawisa, and upon William his 
son they found a razor and tunic which belonged to Peter of Duffield, Hawisa’s 
husband, who has set out to the land of Jerusalem, and William said (dixit) that 
Geoffrey his father entrusted them to him and Geoffrey denied (dedivit) this. 

Afterwards Geoffrey came and admitted (cognovit) that he was present where 
the aforesaid Hawisa was killed and he appeals thereof William the smith of 
Duffield . . .** 


It is apparent that there were a lot of people speaking in court in this case. 
As would be expected, the appellor, defendant, jurors and representatives of 
the four villages spoke. The jurors in particular spoke at length, informing the 
judge of many details about the case. In addition, the sheriff and the neigh- 
bourhood (visnetum) joined with the jurors in reporting what Geoffrey had 
said to them after Hawisa’s death. It is unclear exactly how this happened. 
While the record makes it sound as though the sheriff, the neighbourhood, 
and jurors spoke in unison, it is far more likely that the sheriff, one or two 
neighbours, and a representative of the jury spoke one after another, saying 
roughly the same thing. For similar reasons, the bishop of Durham’s serjeant 
of Howden, neighbours, and representatives of the four nearby villages, prob- 
ably spoke separately about finding the deceased’s goods in the defendant’s 
possession. It is not entirely clear, however, that the serjeant and neighbours 
spoke in open court, because, unlike the prior testimony, their words are in- 
troduced by a past tense verb — testatum fuit rather than testantur. While this 
change in verb tense might indicate that the testimony was communicated to 
jurors before the eyre, the eyre rolls are notoriously inconsistent in their use 
of verb tenses. Later in the same record, Geoffrey’s confession is recorded in 
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the past tense, even though it clearly happened at the eyre in open court. The 
record also indicates that William said that his father gave him the razor and 
tunic which had belonged to the deceased. Again, William probably spoke in 
court, although the use of the past tense might suggest otherwise. 

Because the defendant confessed, there is no verdict in this case. Neverthe- 
less, it suggests that testimony was given in open court and that in appropri- 
ate cases such testimony could have provided evidence which influenced jury 
verdicts. As Maitland noted, there were no rules against in-court testimony.” 
So many people were summoned to the eyre that it was inevitable that some, 
especially officials, would have had knowledge about criminal cases. It should 
not be surprising that those with knowledge wanted to speak at trial, nor that 
judges allowed them to do so. The fact that witnesses sometimes spoke in 
court does not necessarily detract from the self-informing nature of the jury. 
For example, in the case above, the testimony of the serjeant, neighbours, and 
sheriff seems duplicative.” Everything they said was also said by the present- 
ing jury or four villages, who would have constituted the trial jury if the 
defendant had not confessed. This case thus provides a nice illustration of 
how witness testimony at trial is not incompatible with the idea that jurors 
came to trial already well informed. 

Although this case shows that witnesses sometimes testified at trial, it does 
not prove that they were an ordinary part of criminal trials. To document the 
frequency and nature of such testimony, I looked for witnesses in four crown 
pleas eyre rolls. These rolls contain 1300 cases from different parts of Eng- 
land, spanning most of the century. Table 3.2 summarises the frequency of 
testimony, who the witness was and what he spoke about. The table suggests 
that testimony was quite uncommon. The plea rolls record only 80 instances 
of testimony in 1300 cases. That means there was testimony in only 6 per 
cent of the cases. Even this may exaggerate the extent to which witnesses 
appeared because the speaker in the overwhelming majority of such instances 
was not identified. Rather, the testimony is introduced by an ambiguous for- 
mula, most often ‘Later it was testified that (Postea testatum est quod).’ It is 
possible that such information was actually provided by the jurors, in which 
case it would not be properly categorised as testimony in the sense used in 
this chapter. The idea that such formulae were used to introduce words spo- 
ken by the jurors is supported by the 1286 Huntingdonshire eyre roll, which 
often uses the formula ‘Later it was testified by the jurors that’ (Postea testatum 
est per juratores quod) rather than ‘Later it was testified that’.°” This suggests 
that clerks writing other eyre rolls may have used ‘Later it was testified that’ 
as a shorthand for ‘Later it was testified by the jurors that’. If one counted 
only cases which explicitly identified the person or group speaking, there were 
only seventeen instances of testimony. That represents testimony in barely 
one per cent of cases. Of course, it is possible that there were many instances 
of testimony which were not recorded, but given the evidence from other 
sources, such as treatises and reports (discussed below), this seems unlikely. 
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Table 3.2 Testimony’ in eyre plea rolls by topic and speaker, 1221—86 


Coroner Sheriff County" Other Non-officials' Unidentified Total 


officials’ speaker" 

Law enforcement 

misconduct ° 1 1 2 1 0 20 25 
Flight: 0 1 0 0 Ü 13 14 
Forfeiture“ 0 0 0 0 0 14 14 
Accusation° 10) 0 0 0 0 9 9 
Guilt! 1 2 0 1 0 3 7 
Other® 4 0 1 0 2 4 11 
Total 6 4 3 2 2 63 80 


Notes: 

è ‘Testimony’ means words spoken at trial by a speaker not identified as a judge, juror, village, appellor, 
defendant, attorney of a defendant, or ordinary claiming a defendant as cleric. The table counts instances 
of testimony. Sometimes, as in the 1218 Yorkshire case quoted above, there was more than one instance 
of testimony in the same case. As a result, some cases are counted twice or even three times in the table. 
The eighty instances of testimony occurred in only sixty-eight cases. 

Testimony about individuals, officials, and groups who failed to fulfil their law enforcement responsibilities, 
including villages that failed to pursue suspects, sureties or bailors who failed to ensure someone’s presence 
at the eyre, and misappropriation of forfeited chattels. 

Testimony about whether a suspect fled or abjured and/or information about suspects who fled or abjured, 
including whether suspects who fled were tried and/or executed elsewhere. 

Testimony about whether a defendant who fled or was convicted, had chattels or lands and/or their value. 
Testimony which accuses someone not previously mentioned of an offence other than law enforcement 
misconduct. Such accusations were most often of homicide. 

Testimony about whether a suspect was guilty. 

Testimony which does not fall in any of the above categories, such as that a case was removed to the 
Bench in Westminster or that a neighbour was sick and thus could not attend the eyre. 

Means that representatives of the county court testified. 

Were the mayor of London and a sheriff's attorney. 

Means an ordinary person, i.e. one not a coroner, sheriff, other official, or representative of the county 
court. 

Means that the speaker was not identified. For example, the record might simply say ‘it was testified that’ 
(testatum est quod). It is possible that the jury was speaking in such instances. 

Sources: D. M. Stenton (ed.), Rolls of the Justices in Eyre . . . Gloucestershire, Warwickshire and Staffordshire, 
1221, 1222 (Selden Society, 59, 1940), pp. 331-415; Meekings (ed.), The 1235 Surrey Eyre, H (32), 

pp. 379-443; Harding (ed.), Shropshire Eyre, pp. 196-300, 307-9; De Windt and De Windt (eds), Royal 
Justice, pp. 292-408, 476-87. 
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The topics of the testimony are also revealing. The overwhelming majority 
of the testimony was about collateral matters rather than a defendant’s guilt 
or innocence. For example, almost a third of the testimony was about law 
enforcement misconduct, such as a village’s failure to pursue a fleeing suspect 
or a pledge’s failure to produce someone at the eyre. Much of the remaining 
testimony concerned whether a suspect had fled or abjured and/or whether 
such a suspect was tried and/or executed elsewhere. In addition, a substantial 
amount of testimony was about forfeited chattels or lands. Only sixteen in- 
stances of testimony were about matters at the core of the jury’s function: 
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accusations of felony and the guilt or innocence of the accused. This means 
that testimony like that in the Yorkshire 1218 case quoted above is recorded 
to have occurred in barely one per cent of cases. The fact that testimony was 
almost always about collateral matters may help explain why it is not men- 
tioned in other sources, such as treatises or Year Book reports. 

It is also worthwhile to note the positions of those identified as speakers. 
The most common were officials, such as the sheriff and coroner. Since such 
persons were heavily involved in the law enforcement activities prior to the 
eyre, and since they were required to be at the eyre, it is not surprising that 
they often had useful information to contribute. It was extremely rare for 
ordinary persons to be recorded as speaking at trial. I found only two such 
instances in the 1300 cases examined. 

One important, unresolved, issue about this testimony is whether it was 
sworn. Maitland thought it was not°° and this view is supported by the lack of 
any mention of witness oaths in the plea rolls or treatises. Although argu- 
ments from silence are always dangerous, given the copious evidence for oaths 
by jurors, appellors, appellees (defendants in appeals) and compurgators, si- 
lence here is quite telling. On the other hand, the plea rolls often make use of 
the verb ‘to testify’ (testari), which might suggest that witnesses were sworn. 

The plea roll evidence thus substantially augments our knowledge by show- 
ing that there was occasional in-court testimony. Nevertheless, such testimony 
seems to have been rare and largely restricted to collateral matters. In addi- 
tion, it was probably provided most often by officials rather than by ordinary 
persons. 


Year Book reports 

The last few pages have focused on plea rolls, the official record of court pro- 
ceedings. Toward the end of the thirteenth century, a new form of legal liter- 
ature emerged — reports, often called Year Books. These were unofficial notes 
on cases, probably written down by lawyers for themselves and each other. 
The overwhelming majority of these reports deal with civil cases, but, as Seipp 
has noted, there was a trickle dealing with criminal cases.” Some of the 
reports provide vivid insights into the conduct of trials, because, like the Placita 
Corone, they take a dialogue form which seems to record what actually tran- 
spired in court. Unlike the Placita, however, the reports are about actual cases, 
not hypotheticals. The following case from the 1293-94 Yorkshire eyre is 
illustrative of the richness of some reports: 


Judge: Hugh, it was presented to us that you committed rape... how do you 
want to acquit yourself? 

Hugh: Lord, I request that I be able to have counsel lest I be deceived in royal 
court for lack of counsel. 

Judge: You ought to know that the king is a party to this case and prosecutes 
you ex officio, and in this situation the law does not allow you to have counsel 
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against the king... And therefore, on the king’s behalf, we order all the 
pleaders who are your counsel to withdraw. 
[The pleaders were removed. | 


Judge: Do you consent to these twelve honest men, because we know that they 
do not want to lie for us? 


Hugh: I consent to my peers, but not to the twelve who accused me... 

[Hugh successfully challenged several of the jurors. ] 

Judge: We accuse Lord Hugh of the rape of this woman. He denied it. Asked how 
he wants to acquit himself, he said ‘by good country’ and put himself on you 
for good or bad. And therefore we order you, by virtue of your oath, to tell us 
whether Lord Hugh raped this woman or not. 

The twelve: We say that she was raped with force by Hugh’s men. 

Judge: Did Hugh consent to the deed or not? 

The twelve: No. 

Judge: Did they know her carnally? 

The twelve: Yes. 

Judge: Against the woman's will or with her consent? 

The twelve: With her consent... 

Judge: Lord Hugh, because they acquit you, we acquit you.” 

Like the accounts in the Placita Corone, trial was primarily a dialogue 
between the judge and the defendant. The judge took a quasi-prosecutorial 
role, expelling the defendant's lawyers, and, in passages omitted above, chal- 
lenging his claim to clerical privilege and bullying him into submitting to jury 
trial. As in Britton, the defendant was allowed to challenge jurors who had 
served on the presenting jury. Once the jury selection process was over, the 
judge immediately charged the jury. As in all of the treatises and most of the 
plea roll accounts, there is no mention of witnesses. Given the lavish detail 
with which other aspects of this case were recorded, it would be surprising for 
the reporter to have omitted witness testimony and arguments about such 
testimony, if witnesses had in fact testified. The latter part of the report is a 
dialogue between the judge, who seems to have known nothing of the facts, 
and the jurors, who tell him what they knew (or, perhaps, what they wanted 
him to believe). The independence of jurors from what was said in court is 
underlined by the fact that, while the presentment and preliminary proceed- 
ings had said nothing about accomplices, the jurors’ verdict states that it was 
Hugh’s men, not Hugh himself, who had intercourse with the woman. 

On the whole, this and other thirteenth-century reports confirm the ac- 
counts given in the treatises.°' The testimony of witnesses is never mentioned. 
Rather, trial was primarily a conversation between the judge and the defend- 
ant, and secondarily between the judge and the jury. Immediately after being 
impanelled, or perhaps after some deliberation,’ the jury rendered its verdict. 
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IV Explaining the decline of the self-informing jury 


This chapter has tried to show that thirteenth-century jurors were self 
informing. By the mid-fifteenth century, however, it is clear that jurors were 
becoming increasingly dependent on in-court testimony. Why did the jury 
become less self informing? Undoubtedly, increased mobility and other social 
changes played a large role.” The essays by McLane and Post, however, sug- 
gest that fourteenth-century changes in jury composition played a part, at 
least in criminal cases. This timing suggests two explanations: the transition 
from eyre to gaol delivery®™ and the exclusion of presenting jurors from the 
trial jury. 

The last regular eyre was held in the early 1290s. By that time, and prob- 
ably several decades earlier, gaol delivery had become the principal forum in 
which criminal cases were heard. The rise of gaol delivery undoubtedly rep- 
resented an improvement in the justice system. Eyres were held infrequently 
— every four years at the turn of the thirteenth century and with decreasing 
frequency thereafter. Decades might separate eyres toward the end of the cen- 
tury. Even four years was a long time to hold a homicide suspect in gaol 
before trial, to expect jurors to remember the facts, or to require appellors to 
remember the exact phrasing of their pleadings in county court. Gaol delivery 
sessions, which were held roughly twice a year, dramatically alleviated the 
problems caused by delay. Such frequent sessions, however, had at least one 
unanticipated effect: they made it difficult to recruit local jurors. 

For eyres, recruitment of jurors was relatively easy. Although the sheriff 
summoned all freeholders, this was not a heavy burden, because the eyre met 
so infrequently. In addition, because the eyre was the forum for a wide variety 
of civil and criminal cases, many individuals had to attend anyway. Finally, 
those who served on juries would have perceived the importance of their 
presence, because jurors from all but the smallest hundreds would have been 
involved in more than a dozen cases. Even the representatives of the villages, 
who were specially summoned, would probably have been involved in at least 
a few cases. 

Recruitment for gaol delivery was very different. Such sessions were held 
much more frequently, so summoning all freeholders and representatives from 
every village to each session, would have imposed a huge burden. In fact, 
doing so was forbidden by statute.® Even though gaol delivery sessions were 
often held at the same time as assizes for civil cases, because assize sessions 
were also held more frequently, fewer people had litigation to attend to. In 
addition, the increasing employment of attorneys and pleaders meant the 
parties themselves might not attend even if they had pending cases. As a 
result, jurors had to be specially summoned and naturally found service bur- 
densome. In addition, because gaol delivery sessions were held so frequently, 
relatively few cases were heard at any one session. As a result, jurors would 
have felt that service was not worth the effort. If hundred jurors appeared, 
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they likely would have had only one or two cases to try. If representatives of 
the village appeared, they would likely have tried only a single case. Not 
surprisingly, although representatives of the villages were still summoned, 
sheriffs seem to have given up trying to get them to attend. The plague must 
have aggravated these problems by drastically reducing the population — thus 
reducing both the pool of potential jurors and the number of suspects tried 
— without reducing the number of hundreds. 

Not surprisingly, coroners, bailiffs, assize recognitors, and others with inde- 
pendent reasons to attend gaol delivery came to constitute a disproportionate 
fraction of jurors.°° There were not enough of these, however, to fully staff 
juries of all the relevant hundreds, so judges and sheriffs had to improvise. 
Pugh, Post, and Powell documented the strategies they employed. Given the 
dynamics of juror recruitment at gaol delivery, one should not be surprised at 
the difficulty of assembling jurors with local knowledge. If anything, it is sur- 
prising that sheriffs were able to recruit juries that were largely hundred- 
based for so long. One might have thought that the system described by Powell 
—juries composed of men from several hundreds trying suspects from multiple 
hundreds — would have appeared a century earlier. 

The problem created by the frequency of gaol delivery sessions was com- 
pounded by the exclusion of presenting jurors from the trial jury. As Britton 
and the Year Book report quoted above show, defendants in the late thirteenth 
century had the right to challenge jurors who had indicted them. In 1352, 
this protection was enacted into statute.°” Although the purpose of this change 
was clear (to ensure a fair trial), it, like the introduction of gaol delivery, had 
an unintended effect: barring twelve of the most knowledgeable people, the 
presenting jury, from service on the trial jury. 

These developments suggest that as the Middle Ages drew to a close, juries 
contained fewer informed members. They do not prove, however, that the 
late medieval jury was no longer self informing or that it relied principally on 
evidence presented in court by parties or witnesses. Powell pointed out that 
jurors from the hundred were partly replaced by officials, such as coroners, 
hundred bailiffs and constables. Because of their involvement in pre-trial pro- 
cesses, these jurors came to court with significant information about suspects.” 
In addition, fourteenth-century gaol delivery juries still consisted overwhelm- 
ingly of men from the hundred and fifteenth-century juries usually contained 
several from the relevant hundred. It is hard to imagine that these jurors 
would not have heard the local view on guilt or innocence.® Perhaps they 
were already acquainted with the suspect and the alleged crime from gossip 
or from discussions at local courts where the suspect may have been pre- 
sented or indicted. In addition, jurors from the hundred could have discussed 
the case with neighbours, officials and others with relevant information about 
the crime and the suspect’s character. Since relatively few suspects from a 
given hundred were tried at a gaol delivery, a juror’s fact-finding burden would 
not have been large. In fact, a conscientious juror, cognisant that his verdict 
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would have life or death consequences, would have been highly motivated to 
acquire relevant information. He could then have shared it with fellow jurors 
who, because they resided farther from the relevant events, could not gather 
evidence on their own. As noted earlier, self informing is a matter of degree. A 
jury with only one or a few informed jurors is less self informing than one 
composed exclusively of those from the immediate vicinity of the crime. It 
may, nevertheless, be self-informing in the sense that jury verdicts could have 
been based primarily on what at least one juror knew before coming to court 
rather than on evidence presented by parties or witnesses. 

On the other hand, when juries come to contain so few members with 
independent information, it is easy to see how pressure would build for more 
in-court presentation of evidence. Jurors might be reluctant to convict based 
solely on the word of one of their fellows. They might want to hear themselves 
from those with first-hand knowledge. In addition, an accuser or witness who 
was unable to persuade a neighbour juror, might travel to gaol delivery him- 
self to try to sway those who came from farther away. In this way, as jurors 
came less and less frequently from the hundred, prosecutors and witnesses 
might have come to play a larger role, and self-informed jurors a smaller one. 


V Conclusion 


This chapter has tried to suggest and support a moderate position: the 
thirteenth-century jury was self informing, but it sometimes heard witnesses 
at trial. As Green put it, the self-informing jury was not ‘a mythical beast’.”° 
Jurors were recruited from both the hundred and the neighbouring villages 
and thus knew an enormous amount about cases before they came to court. 
Sometimes they also heard testimony, but such testimony was usually un- 
necessary. It was frequently testimony by officials and almost always about 
collateral matters. As a result, what distinguishes the medieval from the 
modern jury is not that one heard witnesses and the other did not. Rather, it 
is that medieval jurors came to court with extensive knowledge about the 
case and the defendant. They heard testimony, but they heard much less, and 
what they heard was less important. 
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A legal historian approaching the history of the manorial courts is aware that 
the comprehensive literature of the manor has been primarily concerned with 
the social, economic or political significance of the manor court. The rolls 
have been a rich source of research into the nature of medieval society, in- 
cluding questions of personal status, family structures, lordship, demography 
and social relationships, as well as the practice of agriculture and land man- 
agement in the medieval English countryside.’ For a lawyer, the study of 
legal institutions in themselves is a legitimate field of research, although this 
cannot and should not be divorced from that of the society in which they 
operated. Maitland himself, having a deep knowledge and understanding of 
the law and the instincts and skills of a historian, provided a fundamental 
analysis of the constitution and procedures of manorial courts in his seminal 
volume for the Selden Society 1889.2 Here he affirmed the intrinsic legal im- 
portance of the courts and, in particular, stressed the significance of their 
procedure, since ‘[w]e cannot form a true notion of them unless we know 
how they did their ordinary work, and this we cannot know until we have 
mastered their common forms’.’ It was nearly a century later that legal his- 
torians, notably John Beckerman* and, more recently, L. R. Poos and Lloyd 
Bonfield’ restored the purely legal aspects of the court rolls to the study of 
legal history. 

The vast range of manorial court records presents a daunting challenge to 
the would-be researcher. The primary sources for the manorial courts are 
manorial documents, consisting of account rolls, extents (surveys for valu- 
ation of the property of manors) and especially court rolls and court books. The 
earliest extant manorial rolls date from the thirteenth century® and at that 
stage the accounts of trial provide considerable detail. By the fourteenth cen- 
tury the stewards of manors were professional lawyers and it is no accident 
that, with the increasing professionalisation of these officials, the manorial 
court rolls became less informative and more formulaic. There are, nonetheless, 
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many collections of rolls for the fourteenth and fifteenth centuries which reveal 
a vigorous jurisdiction whose proceedings in many respects mirrored those 
in developing common law courts, but which retained the informality, speed 
and ease of access which perhaps compensated for a lack of access to the 
common law courts. 

Because the income of the courts was paid to the lord, the court rolls of a 
manor, together with extents and accounts, were primarily financial records,’ 
and the steward or bailiff who compiled them was not, therefore, primarily 
concerned with the working of the courts. Nonetheless, the rolls provide a 
vivid picture of manorial legal rituals and although the late medieval rolls are 
less informative than those of the mid-thirteenth century, they still provide 
important evidence of the nature of trials in these courts — their structure, 
personnel and procedures, their rationale and their importance in the formu- 
lation of manorial custom and in the settlement of disputes by litigation. Al- 
though there are many variations in practice, there is considerable uniformity 
in the formulae used in the manorial rolls. Written in Latin, by clerks with 
varying degrees of skill, the rolls follow a fairly consistent procedural pattern, 
containing abbreviations, contractions of terms, specialised formulae and tech- 
nical language, all of which became common form, constituting the legal 
language of the manorial system.* 

A further valuable source of information about manorial trial procedures is 
the material contained in the many court keepers’ guides and manuals which 
were produced as early as the thirteenth century. At first in manuscript, passed 
from one steward to another, they were later printed and circulated widely. 
Typical of these manuals, printed and published in the sixteenth century, are 
the four court guides, reproduced in 1892 in a volume edited by Maitland and 
Baildon and published by the Selden Society,’ and providing important details 
of the procedure in a manorial court as well as an entertaining revelation of 
medieval community life. 

The term ‘court’ in the medieval context, is wider than a tribunal of adju- 
dication.'° The court of the manor was a microcosm of the kingdom, and a 
little commonwealth in itself, and, like the Curia Regis of the Norman kings 
and their successors, executed functions which can be analysed as legislative, 
administrative and judicial. Like courts of the common law, which were ultim- 
ately to supersede them, the manorial courts made and developed customary 
law and played an important role in land transfers as well as providing for the 
settlement of disputes and the regulation of conduct. The evidence of the man- 
orial rolls and court books, the court keepers’ guides and the many studies of 
manorial jurisdiction, especially the work of Professor Beckerman’' and Pro- 
fessors Poos and Bonfield,'* demonstrate that, in hearing cases, the manorial 
courts were making and applying justice according to precedent, in the form of 
manorial custom, and adjudicating in disputes according to law. They therefore 
had that internal rationality which Joseph Jaconelli notes as the first require- 
ment of a genuine trial in relation to substantive and to procedural rules. 
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The classic analysis of the manorial courts divides them into those which 
were essentially seignorial, based in the feudal relationship, and those which 
exercised franchisal jurisdiction whose basis lay in the delegation of royal 
power.” In the case of the seignorial courts, namely the court of the honour, 
the court baron and the court customary, the lord had the duty to provide a 
court for his vassals and the right to demand their attendance. The honour 
court, often called the curia ducis (or occasionally the curia militum), was a 
gathering of the lord’s most important and powerful tenants, principally those 
who held by knight service, and its jurisdiction extended over a number of 
his manors. Although the honour was the ‘head’ of all the lord’s manors, 
the honour court was the first to decline in importance as a judicial body,'* 
especially when legislation in 1259 and 1267 prevented its development as 
a manorial court of appeal, by providing that pleas of false judgment were to 
be dealt with only by royal judges. 

The court baron was the lord’s court for a single manor for his free tenants. 
In addition to declaring and sometimes creating the law of the manor, it was 
also concerned with the interpretation and enforcement of feudal services 
owed to the lord, as well as with disputes between free tenants, especially over 
title to freehold land, at least until the late twelfth century. At that point these 
courts began to feel the weight of the competition of new procedures and 
remedies afforded to free tenants by the growth of the king’s justice. 

The court customary, often known as the halmote or halimote, was the 
court for the lord’s unfree tenants, presided over by the lord’s steward or his 
deputy, or, more commonly, by the bailiff. This court exercised ‘domanial’ 
jurisdiction, enforcing the duties of villein tenants to perform their feudal ser- 
vices, declaring and applying the custom of the manor in relation to the proper 
cultivation of the manorial land, and in particular to the rights of unfree 
tenants over their land, including the legal recognition of land transfers. 
In addition the halmote punished breaches of manorial custom, including 
anti-social behaviour and minor moral offences. It also dealt with civil litiga- 
tion subject to the forty-shilling limit! imposed by the Statute of Gloucester of 
1278, including pleas of trespass, debt and slander. 

This categorisation of the seignorial courts into honour courts, court baron 
and court customary (or halmote), however, was, to a great extent, an ex post 
facto rationalisation, made in retrospect by commentators in the fifteenth and 
sixteenth centuries. In reality, the distinctions between the courts were far 
from clear cut and although in later theory the court baron was solely for free 
tenants and the court customary (or halmote) for unfree, the distinction was 
often unclear in medieval practice. 

The lord’s franchise jurisdiction was different in kind from his seigniorial 
jurisdiction over his tenants, since his entitlement to hold such a court did not 
belong to him by right but had to be vested in him or his ancestors by the 
monarch,’® delegating some of the Crown’s prerogative jurisdiction over what 
would now be categorised as minor criminal offences and thus permitting the 
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lord to exercise such jurisdiction free of intervention from the king or his 
officers. The usual franchise jurisdiction was equivalent to that of the sheriff 
in the tourn — the twice-yearly session of the hundred. The common name 
given to hundred courts is the leet (leta) and sometimes magna leta. However, 
it is also often described in the rolls as visus francpledgi/francipledgii (view of 
frankpledge), since one of the first duties of these courts was originally to 
ensure that every male over the age of twelve was in frankpledge — i.e. a 
member of a tithing. The leet met twice a year and was particularly con- 
cerned with day-to-day matters relating to law and order in the manorial 
community and with minor crimes, especially blood letting, and breaches of 
the assizes of bread and beer. The leet’s jurisdiction over crime did not extend 
to the most serious felonies, unless the franchise gave to the lord extended 
rights such as the rights of ‘infangthief’, ‘outfangthief’ and gallows, entitling 
him to hang thieves and other malefactors caught red-handed on the manor 
or outside it — rights which, by the middle of the fourteenth century, were 
reserved to the royal justices.” Although trial procedure differed in some 
respects between leet jurisdiction and seignorial jurisdiction, it is not always 
easy to distinguish between them, especially when the courts were dealing 
with conduct which was punishable both as a manorial transgression and 
as a leet offence.’ Moreover, the manorial rolls reveal a constant overlap 
between the proceedings of the halmote and those of the court leet, both of 
which were often conducted at the same session. The proceedings of the two 
courts often appear on the same court roll.'” 

It was the procedural advantages of the king’s justice which attracted free 
tenants and disputes over freehold land away from the lord’s court to the king’s 
court, particularly through the development of the writ. After Henry M's 
assertion of the principle that ‘no man need answer for his freehold land 
without the king’s writ,” it became necessary for the claimant in a dispute 
over freehold land to obtain a writ of right patent before he could compel his 
opponent to answer in the lord’s court. Even where such a case was com- 
menced in the lord’s court, it could be removed at the parties’ behest to the 
county court by the process of tolt, whence it could be removed for a hearing 
by the king or his justices by obtaining a writ of pone from the Exchequer. The 
introduction by Henry II of the writ of Grand Assize, available to defendants 
to a writ of right patent, further weakened the jurisdiction of the seignorial 
court over freehold land disputes, since few defendants would prefer the lot- 
tery of trial by battle in the lord’s court to the rational procedure of an inquest 
of knights of the shire held before the royal justices. Further, the issue of 
praccipe writs by the Exchequer, even where the case was strictly for the lord’s 
court, encouraged litigants to seek the king’s rather than the lord’s justice in 
a dispute over freehold land. The stricture in Magna Carta, to the effect that 
the writ praecipe should not issue so as to deprive a man of his court,” had 
only a minimal effect, since by the early thirteenth century the possessory 
assizes gave freeholders a quick and effective way of testing rights to seisin, 
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enforced by the power of the king, through the sheriff, and tried before the 
royal justices by an ‘inquest jury’ of neighbours. These trial procedures, 
offered by the king’s courts, were undoubtedly popular. For free tenants, whose 
tenure might range from the grander kind of military service — such as the 
provision of armour or fighting men - to the provision of a minor service such 
as two capons, the attraction of the king’s justice to decide disputes over land 
was considerable. By the reign of Edward I, the remedies available from the 
king’s courts, further strengthened by the writs of entry, had made the lord’s 
court less and less attractive to these litigants. When the Statute of Malborough 
in 1267 removed the general duty of free men to attend court under pain of 
fine, it further undermined the jurisdiction of the manorial court, at least 
in relation to freehold land. Also, the monetary value to the lord of holding a 
court for free tenants became ever less and it seems likely that — in addition to 
better procedures — freeholders’ increasing recourse to the king’s justice can 
be at least partly attributed to a belief that royal justice would be more impar- 
tial and more effective than that of the manor. 

The manorial court rolls show a decrease in activity of the manorial courts, 
both halmotes and courts baron, in the fourteenth and fifteenth centuries. 
But the decline of manorial jurisdiction should not be exaggerated. Numer- 
ous meetings of the court baron and of the halmote, were still being recorded 
in the manorial rolls and court books of the fourteenth and fifteenth cen- 
turies. The duty of the villeins to attend the manorial court continued and 
the manor remained the usual forum for the settlement of their disputes.?* 
Further, and most importantly, until the courts of common law began to 
recognise and enforce title to land ‘by copy of the court roll’, title to land and 
transfers of land held by unfree tenure were dealt with solely by the court of 
the manor. 

In the late medieval period many free tenants, too, were still being bidden 
to attend the manorial court.” This might be because, although free, they 
held unfree (villein) land or because they owed suit by custom of the manor 
or by the terms of their tenancy.”* Even in the fourteenth century knights 
might still be obliged to attend the court as, for example, Robert de Nevill, 
knight, who in 1348 was amerced in the Wakefield manorial court for non- 
attendance.” Free tenants might also choose to avail themselves of manorial 
justice in minor matters, for the convenience of quick and cheap litigation. 
In addition, social change weakened the strict hierarchy of the countryside 
and manor which was affected drastically both by great cataclysms, such as 
the Black Death,2° and by steady demographic, social and economic changes 
in town and countryside. By the fifteenth century there is little evidence in 
the court rolls as to which parties are free and which unfree, and theoretical 
procedural rules as to status no longer seemed important.’ The main import- 
ance of the manorial courts in relation to manorial land faded after the com- 
mon law courts finally recognised copyhold title’ but the seignorial courts 
survived in many manors - albeit in a severely weakened form - after the 
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fifteenth century. The leet jurisdiction was the sturdiest of all the manorial 
jurisdictions to survive and was still active in many manors well into the 
nineteenth century, though much of its work was taken over by the petty 
sessions of the justices of the peace. 


I Trial procedure in manorial courts 


This chapter is concerned specifically with the procedure of the medieval man- 
orial courts. It is characteristic of medieval English law that the courts did not 
recognise a strict separation between substantive and procedural law, and 
that substantive law was neither separate from nor more important than 
procedure. In the manorial, as in the common law courts, proper procedure 
was not merely an adjunct to a just hearing but, as in the American doctrine 
of due process, was integral to it. Whether the material under examination 
consists of the ‘dull and monotonous material’ which Maitland warned was 
necessary for a proper understanding of the manorial courts, or the more 
individual cases of ‘curiosities’ collected by Poos and Bonfield, the procedure 
of the courts, as reproduced in the court rolls and court books, is worthy of 
study in itself. For ‘any attempt to understand law in the manor court must 
logically include consideration of how business was brought to the tribunal, 
how cases proceeded once they came before the court, and by what mode of 
proof they were resolved’.° 

The court baron and the halmote were originally held every three weeks, 
though their sittings became increasingly irregular during the fourteenth cen- 
tury and by the fifteenth were often held only twice yearly, at the same time 
as the court leet. Manorial procedure followed certain well-established forms 
and a typical case in the court baron or the halmote was governed in accord- 
ance with manorial law and custom, which usually prescribed the following 
stages. 


Summons 
The proceedings were commenced by summons, often announced in church 
on Sunday or nailed to the church door, telling the tenants and suitors of the 
court of the date and time of the sitting. Reasonable notice had to be given,*” 
which commonly was three days’ or might be as little as one day’s notice. 


Attendance and essoins 
Since suit of court was a duty, albeit after 1267 an obligation which could 
generally be enforced only on unfree tenants,’ non-attendance was a breach 
of feudal duty for which tenants could be amerced.*” Virtually every court 
session began with amercements for non-attendance and, if the recalcitrant 
person failed to attend on a further occasion without excuse, the steward 
would order distraint or attachment of their person or their chattels. A regu- 
lar aspect of the procedure of these courts was the use of ‘pledging’ where X’s 
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friend or relation attended the court and acted as surety for his future attend- 
ance. The social pressures of the small community which was the manor 
were sufficient to ensure the court attendance of a party to litigation or even a 
party accused of a crime by the court’s accepting another person as ‘pledge’. 
Every manorial court roll contains a regular list of ‘pledges’ who were often 
recorded on the roll elsewhere as jurors, as affeerors or even as parties before 
the court in a different case. In many manors free tenants were allowed to 
appoint attorneys to represent them. 

The custom of the manor, like the common law, allowed a party to put ina 
plea, known as an ‘essoin’, to excuse non-attendance or delay, and, if the 
essoin was acceptable to the court, the party concerned was excused, usually 
subject to a pledge that the absentee would appear at a later court to warrant 
or confirm that his essoin was genuine. Certain standard essoins were recog- 
nised as excusing attendance at court. In addition to the common essoin (de 
malo veniendi) which applied when the party summoned could not attend 
because of illness or infirmity, there were bed sickness (de malo lecti), serving 
in the king’s wars (de servitio Regis), absence over the seas (de ultra mare), and 
absence on pilgrimage or at the Crusades (in Terram Sanctam), but the courts 
of the manor may have accepted lesser excuses. Essoins were always available 
to free tenants in the manor and by the fourteenth century unfree tenants 
could also essoin. Increasingly essoins were made by friends or relatives on 
behalf of absent suitors and were entered at the beginning of the roll, together 
with the list of amercements for non-attendance. 


Election of the jury 
The next stage recorded in the court rolls was the swearing-in of the suitors, 
pledges or jury.” At first, in the honour court and the court baron, the ‘hom- 
age’, consisting of all the suitors of the court, acted as presenters and finders 
of fact; later, juries were chosen from the personnel present in the court. The 
rolls do not explain how they were elected or on what criteria, but they were 
often elected from the ‘chief pledges’, especially in the court leet. 

The functions of the jury in manorial trials were to declare — and even on 
occasions to create — manorial custom, to present parties to the court baron, 
the halmote and the leet, and sometimes to decide issues of fact before the 
court. This ‘jury of inquest’ was a procedural institution borrowed from the 
king’s courts, and adopted with enthusiasm by the manorial courts. Here 
the number of jurors varied and was not limited to twelve but might be a 
larger or smaller number, on occasion consisting of as many as twenty-four, 
or even forty-eight, and as few as six.** This use of the jury or inquest proved 
popular — a popularity demonstrated by the willingness of manorial litigants, 
whether ‘plaintiffs’ or ‘defendants’, to pay the lord or his representative for 
the privilege of having a jury to decide a case. Payment would usually be a 
modest sum of money but occasionally might be in kind. Thus it was reported 
in 1249 that 
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Adam Moses gives half a sextary of wine to have an inquest as to whether 
Henry Ayulf accused him of the crime of larceny and used opprobrious and 
contumelious words of him. ° 


The alleged rule that there could not be a manorial jury without the pre- 
sence of at least two free tenants was evidently no longer observed by the 
fourteenth century and manorial juries were frequently composed entirely of 
villeins. Indeed there were cases in several manors where free men chosen to 
serve on a jury objected to doing so on the grounds that they were free.*° 
Generally, however, free and unfree men served as jurors together and the 
rolls do not seem to record that free tenants before the court objected to being 
tried by villeins, although in theory such an objection could be made by a free 
man on the ground that he should only be tried by his peers (per paros suos). 

The duty of serving as a juror must have been onerous on occasions, since 
jurors could be amerced for failing to perform their duty properly (which might 
mean failing to present or wrongly doing so), or even for a lesser fault, as in 
Sandal in 1348, when the jury were amerced for putting their verdict ‘in the 
mouth of one insufficiently knowledgeable’. They could also be punished by 
attaint*’ for wrongful verdicts. It is perhaps not surprising that in the manor 
court of Wakefield in 1316 John Swerd gave 6d for leave to retire from the 
inquest jury.** 

It is received wisdom that the jury was a salutary counterbalance to the 
power of the steward in the manorial courts and that the power of the jury 
decreased in the fourteenth century, as the steward became more powerful, 
and the use of special juries, summoned to decide a question of the lord’s 
interests, increased. However the jury was still a living and important part of 
manorial justice in the fourteenth and fifteenth centuries, when the rolls con- 
tinue to report juries exerting their influence over the steward and instances 
of parties paying for an inquest to decide their case, especially in disputes 
involving land.” 

In the court leet, the jury might consist of the same individuals as the 
halmote jury, composed of free and unfree men. Unlike the jury in the court 
baron and halmote, however, since the leet was exercising ‘criminal’ juris- 
diction under powers delegated by the king, free men could be compelled to 
serve at the twice-yearly session of that court. The leet jury was principally a 
jury of presentment and by the fourteenth century such presentments were 
non-traversable, i.e. not open to challenge by the persons presented. This 
suggests that the charges, once made, were regarded as proved and therefore 
that ‘trials’ in the leet hardly fulfilled the requirements of a judicial process.*” 
The rolls do not reveal whether the person charged had any opportunity to 
address the court or raise a defence, but even if he had no such opportunity, 
leet procedure was not noticeably more oppressive than the alternatives of 
the tourn and, from the fourteenth century, the courts of the justices of the 
peace. 
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Presentment 

Presentment was at the heart of the manorial system of justice and in the 
sense that it initiated a case it was the equivalent of the statement of claim or 
writ. In the classic model of the court baron,“ the homage (and later the jury) 
presented issues for the court’s consideration. They also presented individuals 
for breaches of feudal services, though by the fourteenth century, at least in 
relation to free tenants, such services had usually been commuted to money 
payments and the court was in effect simply enforcing payments to the lord. 
In the halmote, tenants were presented for failing to fulfil the work which 
they owed on the manor as villeins and for failing to pay feudal payments 
or penalties such as merchet,“ leyerwite,*? chevage** or multure.** They were 
also presented for failing in their duties relating to the proper care of the 
manorial land, such as the neglect of weeds or ditches, or for allowing beasts 
to stray on to a neighbour’s strip of land, or to eat or damage crops. In addi- 
tion they might be presented for minor offences such as assault or slander, or 
for anti-social conduct such as being a ‘common night walker’, ‘an alehouse 
haunter’ or ‘a common player at cards and tables in alehouses’, or for immor- 
ality where the jurisdiction of the manor overlapped with that of church 
courts. 

In the court leet the jury presented those accused of minor offences, espe- 
cially breaches of the assizes of bread and beer and offences related to public 
order, such as assaults, gossiping, night prowling or leaving foul rubbish in 
the street. Another regular cause of presentment was an offence regarding 
the hue and cry - either the raising of it unnecessarily or the failure to raise 
it when required. As in the halmote, the presentments were made by a jury, 
elected by the court at the beginning of its session. This sworn body of re- 
spected members of the manor was extremely powerful in the leet, especially 
in the late fourteenth and in the fifteenth centuries when presentments were 
non-traversable. 


Litigation 
The common law courts were growing throughout the fourteenth and fifteenth 
centuries, expanding their jurisdiction over civil litigation through the devel- 
opment of the forms of action, but they did not provide quick, simple and 
accessible justice in minor local disputes. With the decline of the eyre by the 
fourteenth century, the ability of poor local residents to obtain justice without 
formality or expense declined, since they would usually lack the means to buy 
a writ or to cope with the technicalities of the common law, with all its com- 
plexities, without legal representation. A case in the manorial court could 
be commenced by a simple oral plaint or plea, whereas at common law the 
complainant would need to obtain the correct writ in accordance with the 
developing knowledge of the forms of action. The immediate and effective 
course for a manorial resident to recover small debts or to recover damages 
from a neighbour who had assaulted or slandered him was therefore to take 
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his complaint to the three-weekly court baron or halmote, where the matter 
would be dealt with speedily and effectively. Although litigation in the man- 
orial courts decreased in the later Middle Ages, it was still an important part 
of their work, at least until the sixteenth century; the rolls reveal many cases 
of minor litigation, especially in disputes over land, but also many cases of 
debt, trespass and slander,*° subject to the forty-shilling limit, which was a 
substantial sum for an agricultural worker or peasant.*” 


Land law 

The most long-lasting and significant function of the manorial courts was, 
perhaps, their role in dealing with land held by unfree tenure. It was a basic 
tenet of the common law that freehold land was the concern of the common 
law courts alone and that the whole paraphernalia of land actions, including 
the rules relating to inheritance and transfer of freehold land, were unavail- 
able to tenants of unfree land, which was governed simply by the law and 
custom of the manor. Transfer of unfree land was untrammelled by the rigid 
formalities of the common law and was achieved in the manorial court (usu- 
ally on payment of a ‘fine’)** by a simple surrender of the land into the lord’s 
hands and a re-grant by the court on his behalf; this ‘tenure by the will of 
the lord according to the custom of the manor’ was duly entered on the court 
roll. By the fourteenth century a flourishing market in peasant land had 
developed, enhanced by the changing social and economic conditions of many 
peasants on the manor, whether or not technically unfree. In addition to 
conveyancing the manorial courts decided complex issues of title and inher- 
itance and entry on the court rolls became proof of title. The common law did 
not accept title registered in this way as binding until the fifteenth century, 
but once that momentous step had been taken, tenure by copy of the court 
roll (‘copyhold’)*? became a standard form of landholding in English law. 


Proof 
A basic issue in any trial is how the issue is to be decided. Whether the pro- 
cedure is inquisitorial or adversarial, ultimately the procedural rules of a 
tribunal will dictate who makes the decision and by what method. Proof was 
all-important in medieval law courts, and much of the court’s work was con- 
cerned with deciding in what ways the parties should be allowed or required 
to prove their case. By the twelfth century, the old Saxon trial by ordeal was 
no longer used and the Norman innovation of trial by battle had faded away 
from disputes over freehold land, after the introduction by Henry II of the 
Grand Assize as an alternative to battle. Trial by combat survived in the old 
procedure of appeal of felony, but this too had fallen into disuse after the reign 
of Henry II. Of the ancient methods of proof which still survived by the four- 
teenth century, compurgation remained as part of the machinery of the man- 
orial courts and, as late as the fifteenth century, the rolls often reveal a party 
being allowed or required to ‘make his law’ ( fecit legem) or to ‘go to the law six 
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(or twelve) handed',°? but the records show that, although compurgation was 
still being used in the fifteenth-century manor, it had become less popular and 
the jury more popular as a mode of proof, particularly in issues relating to 
land.*! The reasons for this are not revealed in the rolls but perhaps respect 
for the oath declined or the community believed that a shady character might 
logically be supposed to have a number of unscrupulous and unreliable friends. 
So in a small community such as the manor, knowledge and local prejudice 
would make compurgation unsatisfactory in the case of a person of poor repu- 
tation. There is also clear evidence of xenophobia in that strangers or ‘for- 
eigners’, being any persons from outside the manor, were regarded with 
suspicion and might be unable to find local oath helpers. It seems as if the 
defendants could usually choose the mode of trial and that if they were unable 
to do so, the court would decide for them.” Whatever the reasons, the trial 
jury is frequently mentioned in the court rolls and the fact that parties before 
the court sought this privilege and were prepared to pay for it demonstrates 
its popularity as a superior mode of proof. 

The use of written records or other written evidence became widespread 
during the fourteenth century and a typical example from the Croxley Court 
Book suggests a surprisingly high degree of literacy and sophistication in the 
twelve jurors who had to decide whether a deed of feoffment, produced by a 
plaintiff to prove his claim to land, was genuine.” The court rolls themselves 
became an important source of reference for the court of the manor in its later 
deliberations.** 


Verdicts and sanctions 

A trial on completion results in a verdict and afterwards a definitive and bind- 
ing judgment. Where the manorial court gave judgment against the person 
presented, he or she was said to be ‘in mercy’ (in misericordia) and therefore 
subject to the court’s sanction, usually an amercement, a monetary penalty, 
usually 6d, 12d, multiples of a shilling, 18d or often 6s—8d (1 mark). Amer- 
cements were imposed by both the halmote and the leet, but the court fre- 
quently reduced the amount or pardoned the offender on the equitable ground 
that he or she was poor, and sometimes on other grounds such as youth or 
sickness. Amercements were levied for multifarious causes — for allowing beasts 
to stray, for failing to clear ditches, for fighting, for receiving strangers and for 
marrying without permission or without paying merchet. Both men and 
women were amerced for adultery but perhaps the most startling penalty for 
a modern commentator was the leyerwite — a fine levied on an unmarried 
woman who had had sexual relations, consensual or not, with a man. This 
was principally imposed on the woman but occasionally imposed also on her 
father. Such moral offences were also within the purview of the ecclesiastical 
courts. 

In addition to amercements, a sanction, akin to an injunction, was an 
order by the court to a tenant to perform his feudal duties, e.g. to clear a ditch, 


91 


Maureen Mulholland 


to cut a hedge, to keep his pigs in, to remove weeds or to cease to co-habit 
with a certain woman or to harbour a ‘stranger’. In cases of civil litigation, 
such as assault, debt or slander, the court might order payment to be made by 
the defendant to the plaintiff or order what was in effect specific performance, 
as in the case in the Wakefield manor court in 1350 when the defendant was 
ordered to complete the sale of a horse.*° 

In the leet, amercements were levied for anti-social behaviour, for nuis- 
ances, especially those which might be regarded as affecting community health, 
such as ‘dumping’ of carcasses or rubbish, and especially for failing to be in 
frankpledge and for breaking the assizes of bread and ale. The leet’s punish- 
ments were often harsh, typically including stocks, pillory, tumbrel (exposure 
to ridicule and shame by being made to ride round in a dung cart), and, on 
some manors, imprisonment, but it could not take life nor could it mutilate 
unless the lord’s grant included infangthief, outfangthief and gallows.” By 
the fourteenth century its powers had been limited by legislation, removing to 
the royal justices cases of burglary, robbery, theft, counterfeiting, homicide 
and arson. However, the leet survived long after its counterpart in the coun- 
try — the sheriff's tourn — had given way to the justices of the peace as a court 
of lesser criminal jurisdiction. As late as the nineteenth century, courts leet 
were still dealing with minor offences of public order, especially where the 
manorial court survived to become the court of one of the towns which 
developed within a manor.”® 


Contempt of court 

The authority of the court, symbolic of the power of the lord, was enforced 
by court officials, especially the steward, whose powers to punish disrespect 
or disobedience were extensive. The most serious contempt of court was 
committed by a tenant who sued in another court than that of his or her 
lord” — an easy offence to commit when there were overlapping jurisdictions, 
not only between different adjoining manors but also between different judi- 
cial systems. Medieval man and woman lived in a society of interlocking and 
co-existent legal systems,°° each of which jealously guarded its rights. A per- 
son who had suffered a trespass might bring his case before the local court, 
his manorial court or, with a writ of trespass, before the common law courts, 
but woe betide him if he sued in a court of another lord and another manor. 
Conflicts might also arise where the manor court and the church court both 
claimed jurisdiction — as, for example, in cases of adultery or breach of faith 
where a judgment by the church court might result in the villein, and there- 
fore his lord, being deprived of chattels. 

In addition to jurisdictional challenges, the steward had extensive power 
to punish conduct regarded as insulting, disrespectful or threatening to the 
order of the court proceedings, e.g. by fines imposed on tenants for cursing 
the jury or making a noise in court. In the fourteenth and fifteenth centuries 
the rolls reveal a new spirit of rebelliousness and unwillingness to accept the 
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court's authority. Thus in Wakefield manor court in 1348 the tenants from 
Warley were amerced 124 for tumult in court and at the same session the 
sub-bailiff was in mercy because he ‘took counsel with men murmuring in 
court’.°! In a fifteenth-century case, Richard Smyth and his sons were amerced 
£100 — a mighty penalty — for addressing opprobrious words to the steward 
and assaulting him.” In 1350-52, in a Wakefield manor court, seventy-two 
people failed to come to court or to essoin when summoned and even the 
reeve (always called the grave in Wakefield) was absent, and in many English 
manors the court increasingly was unable to enforce attendance or payment 
of rents. 


Conciliation and settlement 

The rolls reveal plentiful examples of manorial courts providing opportunities 
for alternative means of settling disputes, even where proceedings had started. 
Where there was litigation between A and B, the court often appointed a ‘love 
day’ at a date in the near future when the parties would be able to settle their 
differences and such settlement, similar to the modern practice of concili- 
ation, frequently achieved a compromise. Sometimes, also, informal arbitra- 
tion outside the court achieved an accommodation between the parties.® The 
desire of the courts to encourage such arrangements where possible has a 
curiously modern flavour, and reveals that the justice of the manor was more 
flexible than the common law. 


II The personnel of the manorial court 


A striking feature of the courts and of their trials was the high level of com- 
munity participation — at least of the respectable members of the community. 
They sometimes appear in the rolls as pledges, sometimes as jurors (whether 
declaring custom, presenting, or deciding between two parties) and some- 
times as affeerors.°* A pledge or juror at a halmote might be presented at 
the next court for a manorial offence or for failing to pay a debt; a juror at the 
leet might be presented at another session, perhaps for breaches of the assizes 
of bread and ale or for a nuisance. As early as the fourteenth century, when 
the social distinctions between free and unfree tenants became blurred, the 
manorial court was attended by both villeins and free tenants together.” 
Both were subject to the same procedures and penalties and by the fifteenth 
century it is no longer evident from the rolls which tenants were free and 
which unfree. As the concept of villeinage died away gradually, without for- 
mal enactment, the court ceased to be much concerned with villeins leaving 
the manor, though chevage remained payable. Free and unfree tenants alike 
were suitors to the court, sat on juries, acted as pledges and were subject to 
the same trial procedures. There was still deep suspicion of ‘foreigners’ and 
‘strangers’, these being persons from outside the manor, though the four- 
teenth and fifteenth-century rolls reveal a new kind of outsider who, although 
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not originally from the manor, became an influential local figure in the court 
and in the community.” 

The position of women before the manorial court was paradoxical. Women 
were often litigants or claimants before the courts, often seeking to assert 
their property rights to unfree land. They brought pleas of trespass and debt 
and were sued in their turn for the same kind of wrongs. They could not serve 
on juries but they brought complaints against other women and against men. 
A wife’s consent was necessary before her husband could surrender their 
estate in the manorial court.” Yet although in some ways they were equal 
before the court, women were subject to particular feudal dues and disadvant- 
ages; they were liable to pay merchet if they wished to marry and amerced 
if they married without the necessary licence. Perhaps most startling to a 
modern mind is the liability of a woman who had been raped or seduced to 
pay leyerwite and the fact that a woman could lose her land if she was found 
to have committed adultery or fornication.®* 


The steward 

The steward (dapifer, later senescallus) was the representative of the lord and 
exercised functions on his behalf. Although initially a modest appointment, 
the office of steward was, as early as the fourteenth century, held by import- 
ant figures in local and even in national society, such as Adam de Stratton in 
Wiltshire, and Sir Robert Shireburn, later an M.P., in the honour court of 
Clitheroe, Lancashire. By the fourteenth century the steward was usually a 
lawyer, often using a manorial appointment as a stepping stone to higher 
things in the law.” 

The estate steward was a powerful and prestigious figure who travelled 
round the estate, holding courts in each manor, assisted by his deputy and by 
the bailiff. As free tenants gradually became less significant in the manor 
court, the steward increasingly replaced the suitors in making decisions and 
in the fourteenth century he became the presiding judge in the court, though 
the rolls reveal that the suitors and jurors were far from being mere docile 
ciphers as has sometimes been suggested. Even though he was in authority 
and subject to few controls in the exercise of his office, other than financial 
accountability, he was not able to act with impunity and records of manorial 
hearings reveal examples of stewards being censured for oppression and 
injustice.” 


The bailiff 
The bailiff (ballivus, serviens) was a more lowly figure who bore the brunt of 
executing the orders of the court. He often presided in the halmote or the 
court baron, though not usually in the leet, in place of the steward. He had 
the task of summoning the suitors to the court, of taking the essoins and 
swearing in the jurors, and also of executing the orders of the court by dis- 
training persons or property and collecting amercements. Unlike the steward, 
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the bailiff was not usually a person of rank in the community though, unlike 
the reeve and the hayward, he was not a villein and was not obliged, as they 
were, to accept election by the court. He was usually paid. 


The reeve and the hayward 

The reeve (prepositus) or grave, was elected by the manorial court once a year, 
from the unfree tenants of the lord, and his duties were many. In return for 
minor favours, such as being permitted to eat at the lord’s table at harvest 
time, he was responsible for the organisation of the manor and its agriculture. 
His office and that of his colleague, the hayward, were onerous and the retri- 
bution for inefficiency harsh. So in Modus tenendi curias,’' Robert the reeve is 
sentenced to forfeit his goods and to be put in the stocks because he is always 
‘haunting fairs and taverns’. The office of reeve was so unwelcome that there 
are examples in many manorial courts of tenants paying amounts ranging 
from 1s to 20s to be relieved of it.” 


Affeerors 

These officials were elected annually by the court to decide the amounts to be 
paid to the court by way of amercements, required by Magna Carta to be 
assessed ‘by the oaths of the honest men of the neighbourhood’.”? Affeerors 
were frequently unfree tenants, but this does not seem to have prevented 
them from deciding amercements for free tenants, nor does there appear to 
be evidence of protest or appeal against the amounts fixed, a list of which 
appears in the margin of each court roll. 


HI Publicity — openness 


The notion of openness is deeply ingrained in our ordinary notions of trial, 
and secret trials are regarded with suspicion in a free society, unless there is 
an overriding reason for secrecy.’* Trials in the manorial courts fulfilled the 
condition of openness as they were held in the heart of the manor, in a place 
prescribed by manorial custom. Sometimes it was the somewhat romantic 
location of a tree in the manor,” but more usually the court would be held 
in the great hall of the manor house or sometimes in church.”° Suit of court 
was not only a duty but also a right; hence in their essence these courts were 
open to all the lord’s tenants. Long after the attendance of free tenants could 
no longer be compelled, villeins still owed suit of court and were amerced 
for failing to attend. Free tenants also continued to appear in the manorial 
court, either as tenants of unfree land or in relation to personal disputes 
with other tenants, including villeins, as the distinctions of status diminished. 
The proceedings of the manorial court continued to remain open to the inha- 
bitants of the manor, though the fifteenth century saw the decline of man- 
orial justice — a decline evidenced by the fact that courts ceased to be held at 
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regular three-weekly intervals and the rolls show an increasingly long list of 
non-attenders, including even court officials such as the reeve. 


IV Impartiality — independence and freedom from bias 


The manorial court was the only realistic forum of justice for the majority of 
dwellers on the manor and, viewed with the eyes of the twenty-first century, 
that justice may seem to have been rough and its impartiality suspect. The 
court was, after all, the lord’s court; the presiding officer, the steward, was the 
lord’s representative and the other officials of the court were the lord’s tenants 
and therefore beholden to him. It is tempting to see the courts of the manor as 
the essence of feudal oppression; how could tenants, and particularly villeins, 
obtain even-handed justice? Yet it is clear from the manorial records that the 
court and its proceedings were subject to the law and custom of the manor. 
The manor was not a despotism. Just as the realm was governed by the king 
according to law and to feudal principles, the manor was regulated by man- 
orial law. The suitors, pledges and jury of the manor courts were fellow ten- 
ants, many of them important members of the community, and even in his 
most powerful period the steward could not override the judgments of the 
court completely. On occasion the court rose up against an unjust official 
and, in the case of an elected office, replaced him.” 

Of course it would be naive and unrealistic to assert that there was no bias, 
injustice or corruption; experience of human nature makes it inevitable that 
there would be oppression in many manors by the lord’s representatives — 
indeed there is evidence of such conduct and of the robust response of some 
manorial communities. There must have been prejudice and unfairness in the 
judgments of the court on occasions. The rolls simply state the presentments 
and by the fifteenth century these were non-traversable. Further, a person of 
ill repute, or someone regarded as an ‘outsider’ or ‘foreigner’ probably stood 
little chance of a fair trial, being generally viewed with suspicion and even 
with hostility. However, the ideal of justice remained in the procedures of the 
court; it is clear from the court keeper’s manuals that a party could complain 
if he showed that he would be prejudiced because of the jury’s bias against 
him. 


V The late Middle Ages — unrest and decline 


Despite the ravages of the Black Death, the manorial courts continued their 
sessions and the rolls reveal little of the drama and tragedy of ‘the great dy- 
ing’, though deaths are frequently reported in the rolls when the court meets. 
There was, however, an increase in villeins absconding from the manor, 
whether because of plague or an ability to work on other manors for pay- 
ment, or general social unrest. During the fourteenth century there were many 
outbreaks of resentment among tenants, especially villein tenants, against 
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the lord's courts. In the abbey of Vale Royalin 1329 and 1336 the abbot was 
faced with two minor peasants' revolts which were typical of a wave of disturb- 
ances on many manors, such as the struggles on the manor of Thornbury, 
Essex in 1339.” The manorial rolls reveal a new spirit of defiance and of 
resistance to the power of the steward and his officers in a society ‘seething 
with discontent’.8° Whether this resentment was a symptom of a desire for 
personal freedom,*’ of anti-government feeling or merely of discontent with 
feudal burdens which were at their most onerous in the fourteenth century, 
resistance to the manorial court, and to manorial services, was widespread. It 
is not surprising that in the Peasants’ Revolt in 1381 manorial court rolls 
were burned by the rebels as a sign of defiance.” 

The manorial court rolls of the fifteenth century, too, reveal increasing 
examples of disorder and of the inability of stewards to control the proceed- 
ings or enforce the court’s will. In the revolt of 1450, Jack Cade famously 
proposed to kill all the lawyers — a sentiment which probably also encom- 
passed the manorial stewards of his day. The rolls demonstrate incidences of 
increased lawlessness — a phenomenon which may, perhaps, be linked with 
the increase of violence associated with fifteenth-century life, though in many 
manors court business seems to have continued as usual throughout the 
upheavals broadly associated with the Wars of the Roses. There were in the 
manorial courts, as in society generally, upheavals caused by disorder and 
quarrels between magnates and others, and manorial justice was sometimes 
a casualty of these power struggles. The manorial court was not only a forum 
for the administration of justice and the regulation of manorial society, it was 
also a powerful affirmation and symbol of the community of the manor and 
an assertion of the property rights and influence of the lord. Thus, in the 
Paston letters, the wife of John Paston describes her determination to hold a 
manorial court to assert her family’s rights in the face of armed opposition 
from her husband’s enemies.*? 


VI Language and meaning 


The late medieval court rolls provide little information about the parties 
involved in proceedings other than their names, their occupations and the 
matter which brought them before the court, but there are occasionally 
vivid pictures of medieval manorial society. The manor is evidently a litigious 
society, quarrelsome, fiercely protective of land, family and custom, hier- 
archical, misogynistic and xenophobic. In the fourteenth and fifteenth cen- 
turies there is a new resentment of the burdens of villeinage and perhaps a 
new political will to express that resentment. As Mary Laven warns in her 
chapter, the formal language reported should not too readily be taken at face 
value and the historian must be cautious in interpreting the meaning of 
the language of court rolls. For example, the regular imposition of fines for 
breaches of the assizes of bread and beer, despite its penal appearance, may 
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well have been a form of licensing; brewing was an important local service 
(mainly performed by women) and the repeated imposition of modest fines 
on the same individuals suggests a tolerance of the activity rather than a 
desire to outlaw it. Similarly merchet may have become more a marriage 
licence fee than a penalty. The many cases of leyerwite may demonstrate a 
lawless, brutal and misogynistic society — indeed some of the cases must have 
involved rape in the true sense of violation — but sometimes the stories behind 
the case may really tell of a couple defying the wishes of the lord or of their 
families or of a passionate local consensual relationship. Again, the details 
of trespass, especially assaults and batteries, may not be literal. As in common 
law cases of trespass, we should be wary of deducing that the allegations of 
damage are literally true.” A look at one membrane of the fifteenth-century 
Dunham Massey court rolls startles the reader with details of the fierce 
attacks committed by several neighbours on one another. But are these true 
or are they conventional allegations cloaking family rivalries or property 
disputes?*° 

Long after the lords of the manor and their more prosperous tenants had 
turned to the common law courts to deal with their own litigation, the man- 
orial courts continued to provide a cockpit for the settlement of local issues 
and an expression of local community values. For centuries they were the 
most important judicial and regulatory tribunals in the lives of the ordinary 
people of England, and after their decline there was little cheap, access- 
ible justice in civil claims until the advent of the county courts in 1846, or 
perhaps even until the introduction of small claims procedure in the late twen- 
tieth century. 
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An amount payable to the manorial lord by an unfree woman or her father for 
permission to marry. 

Sometimes payable by the woman’s father ‘for inadequate guarding of his daugh- 
ter (‘pro custodita sua mala)’. 

A payment due from a tenant for leaving the manor. 

A toll for grinding corn at the lord’s mill. 

Damages were given for defamation and informal contracts enforced centuries 
before the common law. See J. P. Dawson, A History of Lay Judges (Cambridge, 
Massachusetts, 1960), p. 199. 

C. Dyer, Standards of Living in the Later Middle Ages (Cambridge, 1986). 

Here not a penalty but a monetary payment to the lord. 

See Simpson, History, pp. 162-5. 

Le. to bring five (or eleven) ‘oath helpers’ with him to support his word. In some 
manors, villeins, women and lepers were disqualified from acting as oath helpers. 
Juries were the usual mode of proof in the manor courts in disputes involving land. 
See Poos and Bonfield (eds), Select Cases, Introduction, p. lx. 

Beckerman, ‘Procedural innovation and institutional change’, p. 214, n. 81. 
Levett, Studies, p. 149. 

Poos and Bonfield (eds), Select Cases, Introduction, p. lxvi. 

E.g. Maitland, Select Pleas, pp. 42, 114; Jewell (ed.), Court Rolls, pp. 29, 109. 

See M. Habberjam, M. O’Regan and B. Hale (eds), Court Rolls of the Manor of 
Wakefield (1350-1352) (Leeds, 1985), pp. 87-8. 

A startling example of manorial power occurs in the court guide Modus tenendi 
curias (‘The Manner of Holding Courts’), where the presenters decree that John 
Fox (a murderer) is to be beheaded. See Maitland and Baildon, The Court Baron, 
p. 99. 

Such as Altrincham, Cheshire, which developed from the manor of Dunham 
Massey. 

Jewell (ed.), Court Rolls, pp. 155-7. 

See A. Musson, Medieval Law in Context. The Growth of Legal Consciousness from 
Magna Carta to the Peasants’ Revolt (Manchester and New York, 2001), pp. 85- 
120, 217-27. 
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Jewell (ed.), Court Rolls, pp. 3—4. 

C. Dyer, Lords and Peasants in a Changing Society: The Estates of the Bishopric of 
Winchester (Cambridge, 1980), p. 268. 

See e.g. McIntosh, Autonomy, p. 198. 

See Affeerors, below, p. 95. 

In some manors a tenant could do suit by attorney. 

Levett, Studies, pp. 191-2 (St Albans); Ault, Private Jurisdiction, pp. 315-18 (barony 
of Manchester). 

Jewell (ed.), Court Rolls, p. 6. 

Poos and Bonfield (eds), Select Cases, pp. 83, 97. 

E.g. Robert Belknap , appointed steward of Battle Abbey in 1352, later a serjeant- 
at-law. See J. H. Baker, The Common Law Tradition (London, 2000), p. 268. Robert 
of Madingley (1304-10) and John of Cambridge (1328-35) were stewards who 
later became judges in the common law courts. 

As in the Ramsey court. See Ault, Private Jurisdiction, p. 175. 

‘The manner of holding courts’, in Maitland and Baildon (eds), Court Baron, 
p. 103. 

E.g. Henry Fisher paid 6s 8d to be released from office as reeve, and John Fox and 
his son paid 18d and 2s, respectively, to be released from service as hayward for 
the Bishop of Ely’s court at Littleport. See Maitland and Baildon (eds), Court Baron, 
p. 128. 

C. 20. 

See J. Jaconelli, Chapter 1, above. 

As under the ash tree in the courts of the abbey of St Albans. See Levett, Studies, 
pp. 137-42. 

A practice not approved of by the bishops. See H. S. Bennett, The Pastons and their 
England: Studies in an Age of Transition (Cambridge, 1990, reprint 1991), p. 208. 
Ault, Private jurisdiction, p. 175. 

As in Maitland and Baildon (eds), Court Baron, p. 63, where William denies that 
the jury will give him a fair hearing because of hostility towards him, ‘these men 
have their hearts big against me and hate me much (ils sunt les uns que ount le quer 
gros envers moi e mult me hoent)’. 

P. Franklin, ‘Politics in manorial court rolls: the tactics, social composition and 
aims of a pre-1381 peasant movement’, in Z. Razi and R. Smith (eds), Medieval 
Society and the Manor Court (Oxford, 1996), pp. 162-98: at p. 195. See also Levett, 
Studies, pp. 203-5. 

Franklin, ‘Politics’, p. 162. 

See especially the work of R. H. Hilton, including The Decline of Serfdom in Medieval 
England (second edition, London, 1983). 

Musson, Medieval Law, pp. 244-6. 

Gairdner (ed.), Paston Letters, IV, p. 169, no. 599, 7 August 1465. 

See Mary Laven, below, Chapter 8. 

E.g. in the writ of trespass the allegation that the defendant beat the plaintiff 
with sticks and swords and grievously wounded him so that his life was 
despaired of. 

Dunham Manorial Court Rolls (1403), Grey (Stamford) of Dunham Massey Papers, 
John Rylands University Library of Manchester. The author acknowledges the 
assistance of the John Rylands Research Institute with this material. 
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Judges and trials in the English 
ecclesiastical courts 


R. H. Helmholz 


I Introduction 


This chapter examines the nature of trials in the English ecclesiastical courts, 
paying special attention to the role played by the judges. The sources upon 
which it is based are: first, the formal rules of procedural law and the com- 
mentaries upon them written by the canonists and other jurists of the Euro- 
pean ius commune; and second, the act books and other ancillary material 
from the courts themselves. In accepting the invitation to contribute to this 
volume, it was my hope that these two sources would illuminate each other. 
For the most part they do, although they leave some questions unanswered 
and provide some answers that are ambiguous. 

This chapter concentrates its attention on the period from the mid-fifteenth 
century to the 1640s, when the ecclesiastical courts in England were abolished, 
as it turned out temporarily. Throughout this period, the Church had a sys- 
tem of public courts, dealing with particular areas of the law, most of which 
were not dealt with by the courts of the common law. In England, the cus- 
tomary jurisdictional divide gave to the Church the right to hear causes in- 
volving marriage and divorce, defamation, testaments and probate, tithes and 
other church dues, religious offences like witchcraft, heresy and blasphemy, 
and also crimes of the flesh like fornication, adultery and pandering.’ Laity 
and the clergy alike were subject to this jurisdiction. No special jurisdiction 
ratione personae covering the clergy existed in the English courts, even though 
it was called for under the formal canon law,’ and this meant that trials in the 
courts would have been known to a significant percentage of the English 
population. 


II Court organisation 


As in the Western Church generally, the English courts were organised by 
diocese. Each had its own set of courts. The number in any one diocese 
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depended primarily on the size and the resident population, as well as the 
accidents of history. On the lower level, archdeacons and many other minor 
dignitaries also exercised ex officio jurisdiction, the term used to designate 
prosecutions for offences against the law of the church, and sometimes also 
instance jurisdiction, the term used to refer to litigation between private par- 
ties. However, the principal courts were those that every bishop held: a 
consistory court presided over by his appointee. 

Above all of them stood the provincial courts of Canterbury and York, to 
which appeal lay from the diocesan tribunals. The system of judicial appeals 
from lower to higher courts meant that, before the Reformation, cases could 
be appealed from consistory courts, first to the provincial courts and then to 
the papal court in Rome. Afterwards, the Court of Delegates was normally the 
final court of appeal for England, although in fact it was a rare case that went 
beyond the Court of Arches in London, the principal court of appeal for the 
Province of Canterbury. In the Northern Province of York, where the number 
of dioceses was fewer and population smaller, the archbishop’s court in York 
performed the same appellate role. 

The ubiquity and the variety of these courts throughout England ought to 
be stressed in any study of ecclesiastical jurisdiction. Most English men and 
women would have lived in proximity to one or another of these courts, and 
litigation could thus be begun and conducted without making a lengthy trip 
to London or Westminster. In this sense, they were closer in nature to the 
secular local courts, discussed by Maureen Mulholland in her contribution to 
this volume, than they were to the courts of Kings Bench and Common Pleas. 
Litigants would not have had to wait long to appear before them. Most sessions 
of the ecclesiastical courts were held regularly, roughly speaking every three 
weeks throughout the year, and some more frequently still, except during the 
months of August and September. Most of the bishops’ courts met in the 
cathedral of the diocese, usually in a special place devoted to that purpose. 
Sometimes, however, they met in one of the larger parish churches, probably 
for reasons of convenience. For example, the consistory court of Ely often met 
in Great St Mary’s in Cambridge, where a large number of lawyers were to be 
found. A parochial venue was almost always true of most of the lower courts 
held by archdeacons, rural deans and other ecclesiastical dignitaries. Quite a 
few of the latter courts also perambulated on a regular schedule, seemingly in 
order to reach different parts of the diocese. 

The president of each court was a judge, now called the chancellor but 
then known more often as the officialis principalis. He was served by the regis- 
trar, the man who compiled and kept the court records, and often a deputy 
registrar. There would always have been a staff of lawyers, called proctors, to 
represent the parties in civil matters, and in the larger courts there would 
have been several advocates, men who were expert in the law and who argued 
points of law for the parties.’ Less conspicuous in the records, but usually 
present and undoubtedly prominent in the minds of critics, would have been 
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a group of apparitors or summoners, the men who served the citations and 
other legal process that compelled parties to appear in court. They had to be 
present to prove that the absentees and the contumacious had in fact been 
lawfully summoned. 

This small group of men was all there was in the way of legal professionals. 
There were thus fewer subordinate officials in England than would have been 
present in similar ecclesiastical tribunals in many parts of the Continent.* 
There was no separate group of notaries public, for example, although many 
English proctors would have been created notaries and done some of the work 
that was done elsewhere by a separate profession. There was no separate 
sigillator to guarantee the authenticity of documents. There was no magister 
testamentorum, no receptor emendarum. Most notably absent from English prac- 
tice was the promotor, or procurator fiscalis, who prosecuted criminal matters 
in many courts on the Continent. 

The ecclesiastical courts in England differed among themselves in how large 
a group of lawyers were authorised to practise at any one time. The numbers 
of active proctors and advocates were obviously much greater in London or 
York, for example, than in the court of, say, the archdeacon of Essex or even 
the bishop of Rochester. Some of the lesser courts had only three or four pro- 
ctors serving within them, and one must assume that the number reflected 
the amount of litigation conducted. Moreover, no advocates at all were to be 
found in most of these lesser courts. It was, in any event, always a limited 
number of lawyers, and this was by choice. New proctors were admitted only 
upon the death or retirement of others. 

A few of the consistory courts also employed an ‘examiner general’ to carry 
on the depositions of witnesses which provided the bedrock of proof in the spir- 
itual forum.° Some courts would also have been able to call upon the bishop's 
‘sequestrator’ to enforce appropriate orders to take revenues of churches into 
the bishop’s hands, although it seems unlikely that these men regularly at- 
tended court sessions. Whatever the numbers, however, the organisational 
structure did not differ markedly from court to court. The judge would have 
been seated on a cathedra, raised above the level of the rest of the personnel 
during court sessions. In front of him was the registrar, perhaps with his 
deputy, and further forward there would have been some kind of barrier. 
Behind it would have stood a relatively small number of proctors and their 
clients. 


Ecclesiastical trials 
What were the trials held in the consistory courts like? It has been said that 
the great difference between trials using the civilian procedure characteristic 
of the ecclesiastical courts and trials in the English common law was that the 
former were written, the latter oral. There is certainly truth in this character- 
isation. Documents were the foundation of litigation before the ecclesiastical 
courts. The libel, for example, was a document that laid out the elements of 
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the plaintiff’s case. The questions (articuli and interrogatoria) to be put to the 
witnesses were, likewise, written out in advance. The testimony of witnesses 
was taken out of court, reduced to writing by the examiner and submitted to 
the judge for his own evaluation. A judge would not necessarily interrogate 
or even see a witness in person. The sentence too was a formal written docu- 
ment and, by the fifteenth century at the latest, each side had to produce its 
own sentence for use by the judge. The judge subscribed the sentence that 
accorded with his decision in the cause — this was the so-called Lecta et lata 
subscription — and promulgated it by reading it aloud in a formal session 
of the court. All these documents have survived in considerable numbers, 
together with a number of other written documents such as constitutions of 
proctors, sentences of excommunication, formal caveats and, of course, the 
act books themselves. They are the basis for our knowledge of what happened 
in litigation. This meant that court sessions can be described as meetings 
designed to receive the documents, with the real work of the court taking 
place outside the sessions of the courts themselves. This is the legitimate start- 
ing point for understanding the nature of an ecclesiastical trial. It contrasts 
markedly with the oral nature of the common law trials depicted, for example, 
in Daniel Klerman’s and Anthony Musson’s contributions to this volume. 

However true this generalisation is as an overall matter, it is also too broad. 
It would be a mistake to take it for the full story. For one thing, it can give the 
impression that trials were secret. On the contrary, the holding of an ecclesi- 
astical court was a public event. It was not conducted behind closed doors 
or simply by the exchange of papers between the parties and the judge. This 
openness is one reason that ecclesiastical jurisdiction would have been fam- 
iliar to many men and women in England, even those with no particular 
interest in the canon law. 

In at least five specific ways, the focus on the written documents used by 
the courts can give a misleading impression of the reality. First, although 
documents were the foundation of court procedure and were in fact handed 
to the court officials, there was also a good deal of speech that accompanied 
them. Some of it was purely formal in nature, used to introduce or to demand 
the introduction of documents. The treatise known as Actor et Reus, com- 
monly found in archives throughout England, recorded the various stages of 
this colloquy and the dialogues found in it were used in practice. ‘My lord’, a 
proctor would say, ‘I pray that a term should be assigned to me to propound a 
libel in due form of law.’ The judge: ‘We assign the next [term] to you for the 
purpose of introducing your libel, and to the adverse party to receive it.’ The 
proctor: ‘My lord, I pray that your lordship will admonish [the defendant] to 
appear in each and every session up until the end of the cause.'° So it went 
through to the end of the session. 

This court dialogue would have been said in Latin. For some reason the 
English courts retained Latin for everyday usage in the courts after it had 
been discarded in favour of the vernacular in most parts of the Continent. The 
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language used was, however, more than simply the picturesque formalism it 
now appears to have been. If a proctor failed to make a prayer or an objection 
at the proper time and in the proper form, the law held that the right to do so 
was waived. No doubt exceptions were made in practice, since there were 
excuses available under the law for most formal errors, but the law on the 
point must explain the widespread adherence to verbal formality that is so 
conspicuous in the records. 

Second, the predominance of writing did not characterise office causes — 
the disciplinary cases brought against a man or woman for violation of the 
Church’s laws. Typical examples would be prosecutions for adultery or failure 
to attend one’s parish church. In them, the procedure was predominantly 
oral, although sentences of excommunication (where necessary) were sup- 
posed to be issued in writing as well. The oral nature of these trials was an 
inevitable result of the canon law itself, because, as in the English common 
law, defendants in criminal cases could not be represented by a lawyer at all, 
except if a question of interpreting the law arose, in which case resort to 
counsel was allowed. Again, as in the common law, recourse to lawyers sel- 
dom happened in criminal practice. Documents were therefore rarely used in 
ex officio matters. Most defendants could not have read them. The charge was 
made aloud and in the vernacular, the oaths taken similarly and the assign- 
ment of penance and negotiation about it all done orally. The records contain 
a mixture of formulaic Latin and common English as a result. As with the 
royal court plea rolls, the formal nature of the records conceals a considerable 
amount of discussion about the determination of criminal cases. 

Third, virtually any of the documents could be omitted in practice. The 
ordo iuris was not a strait jacket. Summary procedure was authorised under 
the medieval canon law, and it made a difference in practice.’ It permitted 
omission of all but the essential steps required to meet canonical standards of 
due process. By the fifteenth century, for example, the libel was almost always 
combined with the articles and positions into the same document. Arbitration 
could be used, and in fact was often assigned by judges. Where a party had 
introduced all his witnesses in one session, there was no need for the other 
two provided in the law and they were often waived in practice. All these 
abbreviated the trial process and dispensed with the need of some of the docu- 
ments that would otherwise have been required for a trial. 

Negotiation about how to proceed — since the consent of the parties might 
be required — of course meant that the trials were less dependent upon docu- 
ments and, indeed, more informal than they otherwise would have been. In 
fact, the records show that many of the instance causes were disposed of 
without much more than oral statements by each party.’ Many of the causes 
brought for ‘breach of faith’, for example, by which the church enforced con- 
tracts entered into together with a sworn promise to pay, were dealt with very 
briefly and apparently on the basis of oral statements of claim and oral 
responses by the parties or their proctors.’ 


106 


Trials in ecclesiastical courts 


Fourth, it appears that when a case called for argument about the law, this 
too might be done orally as well as by documentary submission. In an account 
of a London case from the sixteenth century, for example, the advocates for 
the two parties are recorded as speaking one after another, quite shortly and 
in answer to the point just made by the other advocate.’° Citations to learned 
authorities from the ius commune were given and discussed by the advocates 
in making their argument. In other words, there was a back and forth dia- 
logue that must have been oral, because it was too brief and spontaneous to 
have been part of a considered written form. The participation by advocates 
was thus more like a Year Book discussion in the common law (although 
without equivalent participation by the judges) than it was a written docu- 
ment to be submitted for consideration by the court. 

Finally, despite the formality of the records and what can be called the 
initial pleading, there was a fair amount of other comment in the consistory 
courts and some just plain chatter. A fifteenth-century York case mentioned 
by the way that, ‘The said official and the proctors were speaking sometimes 
in Latin, sometimes in English.’'! The records regularly describe the presence 
of people in the courts ‘in a copious multitude’. Although the phrase is formu- 
laic, it corresponds with other evidence about the people who were present in 
the courts. Occasionally, the records speak of outbursts from the litigants, 
perhaps naturally enough when a decision went against them. Appeals could 
be taken viva voce under the law, and they were, in fact, so taken. Moreover, 
satires written against the ecclesiastical courts, from the fourteenth century 
to the seventeenth, depicted them as less than sedate. Proctors shouted, one 
asserted, ‘not so much in order to be heard by the judge, as to keep up the 
noise’.'* No doubt there was some exaggeration in the description, but it would 
not have been effective as satire if there were no truth whatsoever to it.!° We 
must not imagine the typical meeting of a consistory court as a noiseless affair 
in which only formal documents and language were used, despite the famous 
depiction of Doctors’ Commons by Charles Dickens.'* 


Role of the judge in the trials 
My second subject is the role of the judges in litigation. Here, the normal 
starting point has been and remains a contrast between the judges of the 
common law courts and those within the civilian traditions. Although they 
were impressive to see and their intervention with juries could be decisive, 
common law judges came to trials ignorant of the nature of the cases. They 
were referees, if you like, between the two opposing counsel in civil cases, 
between a defendant and the victim or other prosecuting party in criminal 
cases. Juries decided who won or lost. By contrast, under the ius commune the 
role of a judge was far from that of a referee or spectator. The procedure was 
under his control and he was expected to take an active role in the investiga- 
tion of facts and in moving trials ahead.” Issuance of the definitive sentence 
in any event lay with him, not with a jury, and he had the duty to make 
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certain it was correct. There is also a good deal of truth in this widely accepted 
characterisation. The ultimate responsibility of decision rested upon the civil- 
ian judges who were required to review and evaluate the evidence presented 
by witnesses produced by the parties. 

The records show that they fulfilled this responsibility in fact. Although 
each side submitted draft sentences, as noted above, it was up to the judges 
to decide between them. It is particularly noteworthy that alterations were 
often made to them in the course of bringing a trial to its close. Perhaps there 
were negotiations over the extent of liability and the wording of the sentence. 
However, the authoritative role of the judges appears on the sentences them- 
selves — mostly in deletions from the wording and substitutions made above 
the line. This evidence demonstrates that the judges were not bound by a 
‘take one or the other’ kind of system as one might suspect from the way in 
which sentences were submitted by the parties. The judges merely put the 
financial burden of having the sentences written out onto someone else. 

As was true for the documentary nature of procedure, the ‘model’ of judi- 
cial activism and professional expertise taken from manuals of Continental 
procedure is too simple. Perhaps there is even something slightly misleading 
about it as a description of what went on in the English ecclesiastical courts. 
There were points at which the role of judges in the ecclesiastical courts can 
be more accurately likened to that of judges in a common law court. I know of 
no contemporary who made the comparison, though some observers did make 
a record of what the ecclesiastical court judges did in performing their role 
at trial. 

First, the ‘activist model’ overestimates, by a large margin, the investigat- 
ive resources at the disposal of the judges in the English spiritual courts. In 
truth, they had almost none. As noted above, the promotor, the agent employed 
by judges to investigate criminal matters and to conduct prosecutions in the 
name of the courts in many parts of the Continent, did not exist in the English 
ecclesiastical tribunals.'® If an English judge wished to promote ex officio pro- 
ceedings — and this did occasionally happen — he had to choose from among 
the existing proctors attached to his court to have the task done.!” The sum- 
moners were also under his jurisdiction, but they had no legal training. Their 
formal responsibilities were limited to citing parties and (probably) reporting 
the public fame against individuals they had accumulated in carrying out 
that task. They would probably not have been thought suitable and the records 
have produced no examples where they were chosen to act as prosecutors. 
And, apart from the proctors, there was simply no one else. 

From this paucity in personnel came a reliance on laymen, typically in the 
procedure of presentment by the churchwardens and ‘questmen’ of each par- 
ish. Laymen were chosen for a yearly term and, by the fifteenth century at 
the latest, churchwardens were required to answer a series of articles about 
what was amiss in the parish. Had the church fabric been neglected? Were 
the church services being performed? Were there notorious evil livers in the 
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parish? And so forth. It was on the basis of answers provided by these laymen 
that most prosecutions were begun. This was, of course, inquisitorial pro- 
cedure in a sense. It was conducted in the name of the court, not that of 
private accusers. The questions were drafted by professionals, but it was a far 
cry from an inquisition run by a group of trained jurists and their agents. As 
was true in the system of criminal prosecution in the English common law, 
much was left to amateurs. 

Second, the ‘activist model’ does not fit the normal pattern of actual judi- 
cial attendance in the courts. The judges were too often absent for them to 
have fully performed the duties of an investigating magistrate in the civilian 
tradition. Francis Clerke, the London proctor who wrote a treatise on the 
ecclesiastical courts in the capital, remarked that the Dean of the Court of 
Arches, the chief civilian dignitary and judge of the highest ecclesiastical court 
in England, was so often occupied with diplomatic missions abroad, that 
he was not often in the court over which he nominally presided.'* So spare is 
Clerke’s description that it is impossible to know whether he meant this as a 
criticism of judicial conduct or not. At any rate, he did describe what one 
might call absenteeism from this high post. 

The same absenteeism occurred among many of England’s ecclesiastical 
court judges. For example, from the autumn of 1598 to the same time the 
next year, the consistory court of the diocese of Exeter was presided over by 
five different judges.!? It met quite often, though sometimes for the hearing 
of only one or two causes, but the same judge did not always preside at con- 
secutive sessions. It was literally true that litigants could not have been sure 
which judge to expect on their next appearance.”° If the judges had had a 
strong group of lawyers serving under them, such absenteeism might not 
have had any effect on their ability to carry out the duties of an investigating 
magistrate. However, such a ‘staff’ is exactly what they lacked. There was the 
registrar and sometimes a deputy registrar, but, apart from the proctors, there 
was no one else upon whom to call. 

Third, the judges in the ecclesiastical courts had neither the cohesive judi- 
cial institutions nor the ability to shape legal doctrine that their common law 
counterparts enjoyed. Such a role in the formulation of doctrine was not, to 
be sure, any part of the traditions of the ius commune and I do not mean to 
suggest any divergence between theory and practice here. Nevertheless, it is 
worthy of note that until the organisation of Doctors’ Commons early in the 
sixteenth century, there was no institution like the Inns of Court in London 
around which judicial opinion and discussion of law and practice in the courts 
could coalesce. The intellectual centre of gravity in the civilian system was 
the university, not the courtroom, and so it remained throughout this period. 
In terms of the trial, this meant that the activity of the judges and the courts 
would not be the central focus of attention or legal development. 

No equivalent to the medieval Year Books was found in the ecclesiastical 
system, and there were few case reports in the sixteenth and seventeenth 
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centuries (although there were some), a time when the number of reports of 
common law cases exploded. When change in legal practice in the ecclesi- 
astical forum occurred — and it did occur — it was likely to have been the work 
of commentators, working within university faculties or as commentators on 
the law. Either such commentators, or else pressure from without exerted by 
writs of prohibition, created the most significant changes in spiritual court 
practice over the years. To this extent, what the judges in the ecclesiastical 
courts did in the cases that came before them was less consequential than 
what the judges did within the traditions of the English common law. William 
Lyndwood, although Dean of Arches and hence the most important ecclesiast- 
ical judge in England, made his mark as the authoritative commentator on 
the English provincial constitutions, not as a judge.”! 


The judges: training and performance 

My third subject is the professional quality of judges in the English ecclesiast- 
ical courts. Unfortunately we have no satisfactory way of evaluating that 
conduct overall and perhaps the best course would be simply to confess to an 
ignorance that is unlikely to be overcome.” Moreover, on some matters where 
more information could be obtained, such as their relations with common 
lawyers or their familiarity with the vast literature of the ius commune, we 
still know too little to be able to speak with confidence. However, incidental 
information already unearthed from the court records and the accessibility of 
academic comment on the subject, makes it possible to venture three state- 
ments about the quality of the work by the judges who conducted the trials in 
ecclesiastical courts. 

First, there is the question of their formal qualifications. If we examine the 
pages of the Summa aurea of Hostiensis (d. 1271),7? one of the most famous 
and accessible of the academic commentators on the medieval canon law, in 
search of the qualifications required of judges, we find five listed: 


Condition. Judges could not be of servile condition. 

Sex. Women could not hold the office. 

Discretion. Judges must be compos mentis. 

Age. Judges must be at least twenty years old. 

Fame. Judges must not be excommunicated or notorious heretics. 


g b. Q S = 


It is not a long list. The number of requirements for judging that might 
have been mentioned but were not, may stand out more prominently than the 
requirements that were. The exclusions of women and the unfree are what one 
expects for the Middle Ages and, apart from them, it does not appear that 
the formal disqualifications were particularly onerous. It is noteworthy that 
neither holy orders nor a university education was required according to 
this thirteenth-century author's review of the texts of the Corpus iuris canonici. 
Although the canon law elsewhere excluded laymen from taking cognisance 
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over spiritualia, a prohibition that would have excluded the possibility of 
laymen judging some, but not all, of the causes that came before the ecclesiast- 
ical courts in England.** The formal canon law also excluded inferiors from 
judging their superiors and, under one understanding, this too might have 
required that judges be in holy orders when cases involving the clergy came 
before them.” However, no specific legal training is found among the require- 
ments for judicial office. No requirement of having passed an examination 
appears and the age limit, to put it mildly, would have excluded very few men 
from taking a judicial seat. It was only provincial legislation in England that 
required advocates (and therefore judges) to have attended university lectures 
in the law and to have taken a degree.”° 

What was the situation in fact? We can say little about many things, the 
age of judges, for example. Judging by women was what might be called a 
‘non-issue’. But some things we can say. Almost all the judges before the 
Reformation seem to have been clerics and most, but not all, of the pre-1640 
judges seem to have been university graduates in law.” A Tudor statute 
allowed laymen and married men to exercise spiritual jurisdiction if they held 
a doctorate in civil law,” and it seems eventually to have become the rule 
that only laymen so trained could act as judges. The principal exception to it 
was that the holder of the ecclesiastical office, a bishop or an archdeacon, 
could himself exercise jurisdiction if he chose, and this sometimes happened 
in practice. If it had not indeed been true during the thirteenth century, the 
status of university graduate came to be required for acting regularly as a 
judge in the ecclesiastical forum. It is true that on occasion men who held 
degrees in theology, sometimes even only the M.A., were appointed to act as 
surrogates to the principal judges in the spiritual courts, and sometimes these 
men acted as judges for considerable lengths of time. But these were excep- 
tions. For the most part, acting as a judge in an ecclesiastical court was a 
‘career path’ down which many graduates of the law faculties at Oxford and 
Cambridge passed. 

Second, there is the question of the fees paid to the justice and the attend- 
ant question of judicial integrity. Like many office-holders in the Ancien Regime, 
the judges of England’s ecclesiastical courts depended upon court fees for their 
basic incomes. And the records of individual trials that were fully recorded, 
customarily included the payment of court fees, of which judges took a share.*” 
Litigants paid for libels, for commissions to examine witnesses, for sentences, 
for documents of appeal; indeed they paid for all the paper produced during 
trials. Part of the money paid for these items went to the judges. Such fees 
were not necessarily illegal under the medieval ius commune.’ It was a question 
of whether or not they constituted bribery and would pervert the course of 
justice, though some critics regarded the line as too thin to be workable and 
therefore one that was not worthy of respect.” 

It is also true that there were checks under the law designed to prevent 
bribery and partiality. The prohibitions against corruption were oft stated in 
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the law and the oaths ecclesiastical lawyers were obliged to take routinely 
would have reminded them of their professional responsibilities.)? No canonist 
endorsed more than the taking of a “moderate sum' for expenses on the part 
of court officials, and the ius commune provided no blanket immunity from 
liability or prosecution to its judges. They might have been proceeded against 
for deliberate error or peculation. If they asserted jurisdiction when they pos- 
sessed none, their acts were a nullity in law. And, of course, it is important to 
remember that their judicial actions were always subject to appeal to a higher 
court to an extent those of common law judges were not. These protective 
devices must have caught some takers of bribes and may have frightened 
others into compliance with the law. 

Nonetheless, the continuing criticism of the ecclesiastical court system as 
venal in nature cannot have been altogether mistaken. Although much of it 
was directed against the proctors and the summoners attached to the courts, 
some of the blame (if that is the right word) must be laid at the door of the 
judges. One of the more unattractive features of the system was that in ex 
officio cases, defendants were obliged to pay court fees even if they were (as we 
would say) acquitted.** The fees mounted up. They made many judges wealthy. 
It was considered surprising and worthy of remark, for example, that Sir Dan- 
iel Dun, Dean of Arches between 1598 and 1616, was not a rich man when 
he died. Virtually every matter treated in the courts in which Dun took part, 
ended in a payment being assessed against the parties. We may say, if we like, 
that the ecclesiastical courts shared this characteristic with virtually every 
court system in medieval and early modern Europe. And it is true that we 
have not wholly solved the problem today. Still, these defences should not 
cause us to overlook the important part that ‘revenue raising’ played in early 
trials in the ecclesiastical forum. 

Third, the granting of considerable discretion to judges under the ius com- 
mune is worth noting because of the decisive effect it had on the conduct of 
many trials. Its endorsement in the texts must explain some of the apparent 
variations (and even inconsistencies) in procedure that are found in contem- 
porary act books. For instance, excommunication for contumacy was not 
automatic in the ecclesiastical courts; it lay in the discretion of the judges.** 
Some of the practices that led to criticism levelled at the judges, as in allowing 
too easy commutation of penance in return for the payment of money, were 
endorsed within the canon law itself. They were within the discretion of the 
presiding officer, who was directed to take account of all the relevant factors. 
The judges would have defended their actions by citing the discretion they 
were supposed to exercise under the law. 

Legal historians have probably not yet paid enough attention to the exist- 
ence and extent of discretion that was commonly vested in medieval judges. 
It was crucial for the conduct of trials. In comparison with legal rules, how- 
ever, it is harder to talk about the actual exercise of discretion. By the nature 
of the concept, elaboration and satisfactory generalisation elude historians. 
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However, the commentators of the ius commune commented frequently that 
matters had, in the end, to be left ‘to the discretion of a good judge’, and on 
this point the evidence of the records, and that of the commentaries, are at 
one. For example, the number of compurgators assigned in compurgation 
was left for the judge to decide. So was the pace of litigation. Reliance on 
judicial discretion in these matters is obviously what happened in practice, for 
the records repeatedly show variation and choice on the part of those in charge. 
Even the weight assigned to particular evidence was left largely to judicial 
evaluation, although again there were limits and many rules for guidance of 
judges contained in treatises like the huge treatise on the law of proof by 
Mascardus.*’ W. G. Naphy’s contribution to this volume is suggestive of its 
importance in the evaluation of criminal conduct in other legal arenas, and it 
is suggestive for the courts of the Church as well. The ius commune set its face 
against any requirement that judges explain their reasons in giving sentences,** 
and that too was a measure of the considerable discretion given to them under 
the existing law. 


HI Conclusion 


Our knowledge of trials in the ecclesiastical courts before 1640 and of the role 
in judges in conducting them is imperfect. We do not know much, for ex- 
ample, about how long most trials lasted. We do not even know whether it is 
correct, strictly speaking, to use the modern term ‘trial’ to describe proceed- 
ings before the courts of the church. Much of the procedure was purely formal 
in character and some of the most important decisions, like the negotiations 
over the wording of each sentence, were made away from the public record. 
There is a real distance between what happened in the ecclesiastical courts 
and what we commonly think of as a trial. Added to this uncertainty is the 
difficulty caused by the physical disappearance of the courts where ecclesiast- 
ical trials once took place. Only in Chester cathedral has a consistory court 
physically outlasted the disappearance of the greater part of ecclesiastical 
jurisdiction during the nineteenth century. Depictions of the courts in action 
are also few and far between.” Perhaps more could be done to find them, but 
so far no one has made a systematic effort. 

Despite gaps in the surviving evidence, much can be recovered, and it 
appears that these ecclesiastical proceedings fit comfortably within the de- 
finition of a trial given by Joseph Jaconelli at the outset of this volume. Pro- 
ceedings were open. Trials were public events. They were available to all whose 
claims (or offences) fitted within the division of jurisdiction that prevailed 
in England. They were in no sense the exclusive preserve of the clergy. Pro- 
ceedings in them followed the rules set down by the sophisticated procedural 
system of the European ius commune, although this system always left room 
for many adjustments in customary practice. The ecclesiastical courts were 
presided over by judges trained in the law at the universities, men who were 
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following a recognised career path. It will not do, of course, to make these 
courts into ideals of justice or to describe their judges as paragons of imparti- 
ality. Both have attracted criticism in every period of their existence.*° The 
early modern and medieval courts continue to do so among historians today." 
No doubt not all of the criticism is misplaced, but it is fair to conclude that 
proceedings held before the English ecclesiastical courts, were not ‘Kafkaesque’ 
perversions of what trials should be. 
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The attempted trial of 
Boniface VIII for heresy! 


Jeffrey Denton 


Despite strenuous efforts by the French Crown and its allies over a period of 
eight years Boniface VIII was not ultimately tried. Legal procedures for a trial 
were put in motion in 1303, in an attempt to summon the pope before 
a General Council of the Church; and later, after his death in October 1303, 
as the accusations continued to grow, there was a protracted quest to per- 
suade the new French pope, Clement V, to condemn Boniface posthumously. 
Over the period 1303 to 1311 the accusations against the pope developed 
and became more elaborate until the legal processes, first against the person 
of the pope and then against his memory, were abandoned following a political 
agreement. The posthumous stages of the whole affair were soon very largely 
forgotten, indeed became shrouded in secrecy as an embarrassing episode in 
both papal and French history,’ but the conflict during the last stages of 
Boniface’s life, beginning in 1301 and culminating in the attempts to bring 
him to trial in 1303, produced masses of documentation and political trea- 
tises’ that were of continuing significance for the French monarchy and the 
French state and, indeed, for the future of the papacy. It was the first time in 
European history that such a welter of detailed evidence was produced by an 
attempt to defame or indict a supreme political leader. The surviving evidence 
is not always easy to interpret and has at times been wildly misinterpreted. 
This chapter will concentrate on the evidence of 1303: specifically, the sets of 
complaints against the pope of March and June 1303 which constituted the 
first stages in the planned legal process and from which the later accusations 
very largely stemmed. 

What were the charges contained in the initial trial texts of March and 
June 1303? We now have the benefit of Jean Coste’s excellent critical editions 
of all the complaints against Boniface.* The March text’ was a set of carefully 
prepared propositions by the knight and lawyer William de Nogaret, presented 
to Philip IV and his council. It constituted a trenchant defence of the Church, 
beginning, like a sermon, with the claim that events foreseen by St Peter, 
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‘glorious prince of apostle’, had come to pass: ‘But there were false prophets 
also among the people, even as there shall be false teachers among you’ 
‘by reason of whom the way of truth shall be evil spoken of. And through 
covetousness shall they with feigned words make merchandise of you’ 
‘following the way of Balaam the son of Bosor who loved the ways of unright- 
eousness . . .’.° The first specific charge, providing the main thrust of the whole 
declaration, was that Boniface was a false pope and usurper of the apostolic 
see: he was a master of untruths, claiming to be called ‘Bonifacius’ when 
he was in every way ‘maleficus’, entering ‘not by the door into the sheepfold’ 
but rather as ‘a thief and a robber’,’ deceiving his predecessor, Celestine V, 
into resigning (in December 1294), laying violent hands upon him and 
appropriating to himself the Church of Rome. He had been tolerated, for fear 
of schism, until it could be seen by his fruits’ whether he had achieved office 
through the working of the Holy Spirit; now it was clear to all that his fruits 
were the most noxious. The evil tree ‘should be hewn down and cast into the 
fire’.? The central charge, therefore, was that Boniface had no rightful claim 
to be pope. 

The other specific accusations in March were very succinctly stated: that 
the pope was a manifest heretic; that he was the worst simoniac that the 
world had ever known; and that his crimes were so great and so manifest that 
they could no longer be tolerated without subversion of the Church. Some of 
these manifest crimes were listed: for example, instead of nurturing churches 
he tore them apart, wickedly squandering the goods of the poor, supporting 
evil men and taking vengeance on the just, and imposing grievous burdens 
on the people of God and the leaders of the people. There was, thus, no pulling 
of punches in Nogaret’s declaration; but, at the same time, the accusations 
were broad rather than precise. With his biblical, indeed theological, ap- 
proach,” Nogaret had certainly established a distinctive and newly relevant 
case against the pope. His claim was that it had become clear from his actions 
as pope that he was an impostor and that he had no God-given authority. 
Although the March statement is a keen and innovative assault upon the 
pope, in continuing to emphasise Boniface’s supposedly illegitimate elevation 
it was in some ways backward-looking. It was strongly reminiscent, no doubt 
consciously so, of the charges made against the pope six years earlier by the 
disaffected cardinals, James and Peter Colonna.” 

As an appeal to Philip IV to set in motion the convocation of a General 
Council the March statement was ineffective. No firm decisions were taken. 
Reasons for delay are suggested by the fact that there was soon a clear change 
of tactics. By June not only had the list of charges grown extensively but also 
the emphasis had shifted radically." The old accusations were not abandoned, 
but the theme now was Boniface the heretic rather than Boniface the usurper. 
This broke new ground, moving further away from the earlier Colonna charges, 
though probably influenced by recent information derived in part from Peter 
Colonna.” 
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Indeed, the June gathering was itself of a distinctly different kind from the 
earlier meeting of the king's council. In March, for instance, two archbishops 
and three bishops had been present; now there were five archbishops and 
twenty-one bishops. Proceedings in June moved successfully to statements of 
adherence to the process of summoning a Council — statements first by the 
king and then, with some conditions attached, by the assembled prelates. At 
this new assembly it was Nogaret’s junior accomplice, William de Plaisians, 
who presented the case against Boniface; and he took an oath to pursue the 
matter before the planned Council. All the new accusations, twenty-eight of 
them, were summed up by the initial denunciation that the pope was a thor- 
oughgoing heretic: ‘hereticus perfectus’. This charge of heresy had come very 
largely out of the blue in 1303;'* and it was at the June assembly that some 
circumstantial support for the charge was, for the first time, made public and 
set down in writing. The accusations were now, though certainly not sub- 
stantiated, at least bolstered with some detail. 

In brief the allegations supporting the charge of heresy were as follows. 
The pope denied the immortality of the soul, transubstantiation, the existence 
of an afterlife and the efficacy of penance, and he approved of a heretical work 
by Arnold of Villanova. In addition to these charges which can be associated 
directly with a common perception, then as now, of heresy, he was accused 
of fornication, of sodomy, of homicide, of encouraging idolatry by having 
images of himself erected in churches, of engaging in demonolatry and black 
magic, of committing simoniacal practices in the trading of ecclesiastical of- 
fices, of causing the death of Celestine V, of undermining the college of car- 
dinals and the monastic and mendicant orders, of planning the destruction of 
the French king and the French people, of being responsible for the loss of the 
Holy Land, of oppressing Christians and working as an enemy of peace for the 
perdition of souls and for the destruction of the Church and of the faith. With 
this outright defamation of Boniface the future pattern of the attacks on the 
pope was fully established. It was an exposure of his scandalous behaviour as 
pope and of his scandalous personal morality. In the years that followed there 
would be further elaborations on these themes. But of special importance, and 
there can be no doubt about this, was the charge of heresy. Heresy was now 
the core of the matter. 

There has been a tendency to take these accusations at face value, and to 
believe that they can be individually investigated in order to arrive at a true 
understanding of the pope’s behaviour and attitudes. Although Jean Coste in 
his recent work adopted a rigorously critical approach to all the evidence, the 
central intention of his analysis was to discover whether or not the pope was 
innocent of the charges levelled against him; his meticulously worked out 
conclusion was, rather predictably, that the precise charges cannot be sub- 
stantiated, but that the character and behaviour of this pontiff ‘sans scrupules’ 
left much to be desired.’* It is as though the sheer enormity of the accusations 
continues to make it difficult to see behind them and to set them in context. 
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The first most important question is not how true the individual charges were, 
but rather whether they actually represented the reasons for the Franco- 
papal rift and for the attempt to bring Boniface to trial. Clearly, if we are to 
understand what kinds of reality lie behind the documents of 1303, we need 
to construct a secure legal and political context for them. And the starting- 
point must be the nature of the documents themselves. What were they? 

Both documents were notarially attested statements aiming to establish a 
proper juridical procedure. They are legal documents, in the nature of indi- 
vidual appeals, in March by William de Nogaret and in June by William de 
Plaisians. These secular lawyers were the key royal agents in the whole affair. 
Nogaret’s statement was, in the first place, a supplication to the king that, 
having interceded with leading churchmen and laymen, especially the car- 
dinals and prelates, and with the people, he should convoke a General Council, 
at which this ‘most evil’ pope would be condemned and the cardinals would 
provide a new pastor for the Church. It was abundantly clear from the terms 
in which this procedure was set out that there was no doubt about the in- 
tended outcome of the planned trial. Nogaret’s statement comprised, in the 
second place, a supplication that the king and the cardinals should place the 
pope in custody and appoint a vicar to administer the Church until a new 
pontiff could be provided, thus avoiding all possibility of a schism and pre- 
venting the ‘infamous’ Boniface from impeding the proceedings. 

Plaisians, in June, presented a more developed set of appeals. He appealed 
at length to the king and to the French prelates, with elaborate statements 
that he was acting for the good of the Church and the faith. The result was 
that the king, having given his own formal support, himself appealed to all 
the prelates who were present to work for a General Council and issued 
a ‘precautionary’ appeal against any action that the pope might take. The 
prelates then formally consented to the summoning of a Council, with the 
proviso that they were unwilling to be a party in a legal case, and they too 
issued a ‘precautionary’ appeal against any papal action. 

Thus by a process of appeals was legal procedure initiated. These were not 
standard ecclesiastical appeals of a common kind, appeals, that is, from one 
jurisdiction to a higher jurisdiction; even so, these individual petitions of mere 
laymen were bolstered by royal and ecclesiastical corroboration and endorse- 
ment. The French lawyers were carefully presenting their case within the 
Romano-canonical tradition, which was marked by ample possibilities of sup- 
plication. The particular kind of provocationes (the ‘precautionary’ appeals) 
which completed the initial procedures were entreaties against future harm, 
and these had come to be employed, not infrequently, in the late thirteenth 
century in cases with political overtones.'° 

The accusations against the pope were, thus, elements within a jurispru- 
dential framework. They should not be read as though they were elements of 
a political pamphlet or as though they formed part of some coherent state- 
ment of policy or belief. Did the French lawyers, then, have specific juristic 
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precedents to follow in setting out to achieve the deposition of the pope? The 
advancement of the papal monarchy in the thirteenth century and the pre- 
vailing belief in the superiority of the pope's overarching spiritual power!” 
were such that it is difficult to see the assault upon Boniface as anything other 
than extraordinary. It was, after all, a fundamental principle of canon law 
that the pope could be judged by no man, a claim supported on occasion by 
a text of St Paul: ‘But he that is spiritual judgeth all things, yet he himself 
is judged of no man.'!° And it is certainly true that the French lawyers were 
treading new ground in actually setting in motion the summoning of a Gen- 
eral Council to try the supreme pontiff. Nowhere had precise legal processes 
for the trial of a pope been formulated. Yet, in the world of Realpolitik (and 
schisms) the position of popes (not only anti-popes) had often been challenged 
and threatened, and Gratian’s Decretum (c. 1140), the sourcebook par excel- 
lence of papal superiority, had itself cited cases of popes who had submitted to 
judgments. More than this, it is clear that in the commentaries of canonists, 
from c. 1140 onwards, the possibility of papal deposition was both acknow- 
ledged and discussed.'? While this canonistic debate apparently receded for 
much of the thirteenth century, there can be no doubt that c. 1300 legal 
principles relating to papal deposition were well known within — and probably 
also without — ecclesiastical circles. And it should be stressed that the heated 
question of the resignation of Celestine V had certainly brought to the fore the 
whole issue of papal suitability. 

It seems, in fact, very likely that in the formulation of the appeals of 1303, 
especially of June 1303, the French lawyers took their lead from the canonists, 
and especially from the decretists, the commentators on Gratian’s Decretum, 
working from c. 1140 to c. 1220. The text which had demanded elucidation 
was Gratian’s declaration that the pope could be judged by no man ‘unless 
he is shown to have deviated from the faith (nisi deprehendatur a fide devius)? 
— unless, that is, he is considered to be a heretic. Glosses upon this ‘dictum’, 
notably those of Huguccio and Teutonicus,*' could well have been an inspira- 
tion, perhaps a direct inspiration, in the shaping of the 1303 appeals. Above 
all else, there was, of course, the emphasis upon heresy. For the canonists a 
charge of heresy just had to be the crux of the matter. In addition, the canonists 
stressed that there should be a common belief in the validity of the charge of 
heresy; and it is a constant refrain in June 1303, in accusation after accusa- 
tion, that the pope was ‘publicly defamed’. Although there was no consistent 
canonical theory on what, in the context of a papal condemnation, should or 
should not constitute heresy, Huguccio had unambiguously claimed that a 
pope could be condemned of notorious crimes, since to scandalise the Church, 
by committing, for example, simony or fornication, was itself a heresy; and in 
1303 the many accusations of scandalous behaviour and scandalous per- 
sonal morality were undoubtedly part of the overall charge of heresy. Also, 
the importance of persistent contumacy had been stressed by the canonists; 
and the 1303 appeals, in the ninth year of the pontificate, having moved 
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decisively away from debate on the legality or otherwise of the pope’s eleva- 
tion, derived much of their force from the claim of long-term and continuing 
misdemeanours. 

Furthermore, it is likely that the canonical influence upon the French 
lawyers was immediate and contemporary. The work of the decretists was 
being studied anew by canonists active in the late thirteenth and early fourt- 
eenth centuries, whether by those critical of the papal monarchy (notably 
John Monachus and William Durand the Younger) or by those with the 
highest regard for papal authority (notably the outstanding academic jurists 
Guy de Baysio and his pupil John Andreae). It is clear that there was a 
renewed interest in the question of popes who ‘deviated from the faith'.22 Both 
Guy de Baysio and John Andreae took the view that resistance to a pope 
suspected of heresy required a criminal indictment and a subsequent trial, 
and Guy stated firmly the opinion that a General Council alone was com- 
petent to judge a pope. So, it is even possible that some of the inspiration for 
the shaping of the assault upon Boniface VIII came from the innermost ranks 
of his own learned supporters. 

It is, therefore, first and foremost, within a legal context that the form and 
content of the 1303 appeals must be understood and judged. But not only in 
a legal context. The attack upon Boniface VIII by the French king and court 
was, there is no question, a political attack, concerning the nature and the 
exercise of papal authority in relation to royal authority. The very accusa- 
tion of heresy was, of course, charged with deep political significance. It was, 
after all, more appropriate that the pope should be a saint. The heresy charge 
was an echo of imperial accusations against Gregory VII in the late eleventh 
century.” And it is surely significant that, in the thirteenth century, it was 
the slur of heresy that had become a basic justification for papal actions against 
emperors.” 

Although heresy was the antithesis of sanctity, the two had developed a 
symbiotic affinity.” In some ways they were understandable, almost even 
definable, only because of each other; and during the thirteenth century the 
papacy had drawn to itself ultimate and exclusive responsibility for identify- 
ing both heretics and saints. There emerged, for the one, earnest inquisitorial 
procedures and, for the other, more and more elaborate and protracted can- 
onisation enquiries. Intense political influences pervaded both processes. While 
papal control was dominant, in many cases relating to both heresy and sanc- 
tity the ascendant authority of the French monarchy had been at stake. In- 
deed, since the time of the Albigensian crusade early in the century opposition 
to heresy had become a key feature of the work of the Capetian dynasty; and 
in 1297, at the beginning of a four-and-a-half-year period of alliance between 
Boniface and Philip IV, the pope had, with all due ceremony, canonised the 
king’s grandfather Louis IX, one of whose virtues had been that he had taken 
up arms against the enemies of Christendom, including heretics.2° Thus, it is 
clear that the attack upon Boniface as a heretic was a dramatic way, at a time 
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of bitter crisis with the papacy, of reinforcing the saintly image of the Capetian 
lineage. And in this climate of polarised and politicised vices and virtues, it 
comes as no surprise that, after Boniface VIII's death, Philip pressed — and 
with success — for the canonisation (in 1313) of Celestine V, the hermit pope 
whose controversial resignation had made way for Boniface’s elevation. 
Boniface’s enemies had heresy-hunters and saints among their ranks. 

It is striking, too, that this was an age in which major political develop- 
ments or wrangles might well result in high-profile legal actions. It was an 
age, in other words, of political trials and attempted political trials, which 
often displayed a large element of propaganda or political manoeuvring and 
must thus rank as show trials. Some of these trials, involving spectacular 
accusations, were (and remain) notorious: for instance, the processes against 
the Knights Templar between 1307 and 1314 and against Guichard, bishop 
of Troyes, between 1308 and 1313.” Others are less well known. For ex- 
ample, following a rising of the commune of Laon in February 1295 and an 
assault upon the cathedral church, Boniface VIII had attempted to settle the 
dispute by initiating legal proceedings against the citizens of Laon, in support 
of the sentences of excommunication and interdict of local churchmen; in the 
event, it was only by royal intervention that, in 1298, the church and citizens 
of Laon became reconciled.” Another legal intervention by the pope, this 
time in England, had also been a dismal failure. Boniface had responded to a 
plea by John Ferrers, concerning what in fact had been the Crown’s expro- 
priation of his father’s earldom of Derby, by appointing Robert Winchelsey, 
archbishop of Canterbury, as papal judge delegate to hear a case against 
Thomas of Lancaster on the grounds of usury.”’ Proceedings began in St Paul’s 
London between April and June 1301. Since the action turned on contractual 
arrangements about the fief of an earldom and called into question royal policy 
relating to the creation of Lancastrian wealth, no one can have been surprised 
when this extraordinary legal process was suddenly aborted, with the arch- 
bishop’s commissaries declaring that they did not dare to continue. 

Two other legal assaults had been directed at individual bishops, one Eng- 
lish and the other French. These cases against churchmen, initiated by lay- 
men, were interesting precursors of the case against the bishop of Rome. The 
intriguing attack upon Walter Langton, bishop of Coventry and Lichfield 
and king’s treasurer, made by the knight John Lovetot junior, had led to the 
bishop’s suspension and summons to Rome.” He cleared his name in 1303. 
The accusations against the bishop were in many respects similar to those 
against Boniface, though without any specific mention of heresy: there was 
the claim of public defamation (vox fama et publica) and the mixture of 
irresponsible ecclesiastical policies (simony and pluralism) with immoral and 
criminal behaviour (adultery and murder) and consorting with the devil. 

The second recent case against a bishop patently foreshadowed the accu- 
sations against the pope. Indeed, it was the renowned attack by Philip of 
France upon Bernard Saisset, bishop of Pamiers, that brought down the full 
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force of papal wrath against the French Crown and precipitated the bitter 
crisis between king and pope.’! The Saisset case was ‘the first important trea- 
son trial of a cleric in later medieval France’.*? The bishop was seized, held 
prisoner and tried before the king and council (in October 1301), before being 
sent to Rome early the following year.’ The political relationship beween the 
case against Saisset and the case against Boniface has been frequently ac- 
knowledged and yet merits closer study. It must suffice here to point to the 
nature of the accusations against Saisset: he was accused not only of notori- 
ously scandalous remarks against the king, kingdom, and royal court, and of 
conspiring time and again against the king, with the count of Foix, the count 
of Comminges and the king of England, but also of manifest simony, of claim- 
ing that fornication with men in holy orders was not a sin and that Pope 
Boniface was the devil incarnate, and of spreading many heresies, notably in 
opposition to the sacrament of penitence.** 

The emergence of the open and personal anti-papal censures in 1303 must 
thus be seen against a backdrop of high-level, and judicial, lay/clerical ten- 
sions. And there is another political context to be considered. The accusations 
served an immediate and vital political purpose: the marshalling of public 
opinion. Directly indicative of this aim was the repetition time and again in 
the June complaints that the pope’s scandalous behaviour was well-known: 
‘on this matter public opinion is working against him (super hoc laborat publica 
fama contra ipsum)’, or ‘on these matters he is publicly defamed (super hec est 
publice diffamatus)’, or ‘on this matter there is public outcry (de hoc est publica 
vox et fama)’.*? In truth, whatever the situation before March and June 1303, 
the public revelations of the pope’s scandalous transgressions were themselves 
designed to ensure that his vices were notorious. No claims could have been 
more self-fulfilling. The planned summoning of a General Council at which 
the pope’s trial could take place required widespread support, and the public 
accusations were the first stage in an elaborate policy of obtaining that sup- 
port. Within days of the June assembly remarkable procedures were initiated 
for obtaining dossiers of letters of adherence to the summoning of a Council 
from nobility, clergy and townspeople throughout the realm.’ The control- 
ling of public opinion was part of the political, and legal, process. A mere spat 
between Philip and Boniface would not unseat the pope. 

The denunciations need to be seen, therefore, in the context of an appeal 
to the whole French Church, its lay as well as its clerical members. For this 
purpose accusations that were very precise and in some way substantiated 
were unnecessary. Dramatic and general accusations that were difficult to 
contradict were the order of the day. There was certainly no point in opening 
up debatable political matters. The censures must serve to carry the Crown’s 
case forward. It was therefore important that the agenda for the planned legal 
proceedings be at least indicated. In both March and June the appealers 
declared that the details concerning heresy would be specified in due course 
in the proper place and at the proper time. 
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What, then, should we deduce from this survey of the legal and political 
context of the trial texts of 1303? It is tempting to believe that the carefully 
formulated charges were the outright inventions of the calculating French 
lawyers. But this is too simple a conclusion. To carry weight the accusations 
had to be credible, and there were certainly commonly held views of the kinds 
of reprehensible behaviour of which churchmen, especially those enmeshed 
in the political world, were capable. It seems clear that the accusations, how- 
ever much they were being turned to the advantage of the French Crown, 
were derived, even at the outset, from common perceptions and from stories 
with at least some degree of general acceptance. Take, for example, the accu- 
sation of homicide. There is evidence which suggests how this charge may 
have emerged. It can be related to a specific incident. This was the death of 
fifty or so pilgrims crushed under foot by a great crowd on the occasion of the 
pope’s Jubilee celebrations in 1300.*’ Also, there were cases, it was claimed, 
of clerks having died after being gaoled at the pope’s orders, in some instances 
as a result of disputing among themselves Celestine V’s right of resignation. 
That clerks had died as an indirect result of papal actions, and perhaps even 
papal orders, could easily have given rise to the belief that the pope was guilty 
of homicide, and it is possible that this was quite a widely disseminated story 
rather than a deliberate and coldly calculating fabrication. 

Some truths may be detectable in the charges. Yet, it is certain that there 
is little or no point in attempting, item by item, to substantiate or deny the 
scurrilous anti-papal imputations. Their very forcefulness, tied as they were 
to a political campaign, was derived from the fact that they were not readily 
open to debate. Neither the real Boniface nor the real ecclesiastical and pol- 
itical world in which he moved can be effectively revealed through an investi- 
gation of the claims made in the 1303 trial texts. In respect of the crucial 
heresy charge, it is fruitless to attempt to find identifiable and specific heret- 
ical traits in Boniface’s beliefs and behaviour. The accusations of denying the 
immortality of the soul and the existence of an afterlife have been linked, 
notably in an article by Wenck almost a century ago,” to the heterodox 
Aristotelianism and materialism of the late thirteenth century. Thus, the pos- 
sibility that the pope belonged to a new heretical sect was opened up. But here 
is a profound irony. The papal policies which had given rise to intense ani- 
mosity in the French court were a defence of the supremacy of the priesthood, 
which, evidenced especially in the pope’s declaration Unam Sanctam, can be 
seen, altogether plausibly, as a reaction to the newly threatening Aristotelian 
notions of the discrete validity of temporal rule.’ Were the pope’s accusers 
aware — amusedly aware perhaps — of the paradox inherent in their accusa- 
tions? Their ‘heretic’ was the staunchest of defenders of priestly authority. 
There is much to indicate that he was, in addition, careless in word and vain- 
glorious in deed. But to argue that he belonged to some kind of heretical sect 
seems nothing short of ludicrous. A pointer to what the heresy charge truly 
signified to contemporaries may well lie in a statement by Peter Dubois.*° 
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Dubois was a commentator close to the royal court. He wrote a rejoinder to 
Boniface’s bull ‘Ausculta fili’ of late 1301, with its famous statement that the 
king was subject to the pope in both spiritual and temporal matters and its 
conclusion that the pope considered anyone believing otherwise to be a her- 
etic. Dubois responded that a pope capable of making such a claim should 
himself be considered a heretic. This suggests that for Dubois, and probably 
many others in France, the charge of heresy was a charge of abject failure in 
the defence of the Church and thus of the faith. 

The details of the portentous Franco-papal rift of 1301 to 1303 have en- 
gaged the attention of generations of historians. Yet the reasons for the crisis 
have aroused little discussion or debate. The main explanation for this is that 
one seductive interpretation has long held sway. There is a general consensus 
that this was a clash between a newly emerging secular and national monar- 
chy and a papacy defending the traditional pretensions of the universal Church. 
This dichotomy between the new and the traditional demands scrutiny. After 
all, the French monarchy had its own traditional rights over its own Church 
and, far from having purely secular concerns, claimed repeatedly to be sup- 
porting the interests of the universal Church. It is a surprising fact that the 
political issues at stake in this Franco-papal conflict have yet to be adequately 
clarified. But our analysis of the charges which emanated from the French 
court in 1303 demonstrates that the actual lists of accusations are altogether 
inadequate sources for the study of the reasons for the attack upon the pope. 
Perhaps it is artless to expect that trial texts concerning those in high — not to 
say the highest — office might themselves indicate the underlying reasons for 
the intended trial. Indictments, indeed, may well have a political context which 
legal documentation serves to hide rather than elucidate. The political issues 
underpinning the Franco-papal clash must be sought in other sources. Of 
special interest for a comprehension of the immediate circumstances surround- 
ing the decision to plan for a papal trial are the twelve articles sent by Boniface 
in late 1302 and the king’s twelve responses of February 1303.1! Here was 
a dialogue about some major issues, as, for example, the filling of vacant 
ecclesiastical benefices. Here are some indications of the political causes of 
bitterness and tension. The French accusations of March and June 1303 need, 
certainly, to be studied in relation to their own legal and political context, but, 
in the quest for an understanding of the reasons for the attempted papal 
indictment, these trial texts are a false trail. 
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Reasonable doubt: 
defences advanced in early 
modern sodomy trials in Geneva 


William G. Naphu 


There are few charges that can be made against individuals more likely to 
damage their lives, reputations and futures, than sexual deviance.’ In the 
early modern period, the danger was even greater as the crime carried the 
death penalty. For those faced with the gravest of punishments, one might be 
inclined to suppose that there was only one sure defensive strategy: outright 
denial. However, before testing this hypothesis, some general information on 
the quality of the documentation surviving in the Genevan archives is vital. 
In addition, something must be said about the understanding of deviance in 
Geneva’s courts. 

This chapter will take as its chronological parameters the period 1555- 
1665. This is because 1555 was the date at which Calvin and the ecclesi- 
astical authorities were able to take control of the administration of morals 
while 1665 saw the last prosecutions for sodomy for a century. Although one 
might expect to see intensive involvement by the Church in the prosecutions, 
the Calvinist Church was noticeable by its absence, confining its interest to 
adultery and pre-marital sex. Thus, this period gives insight into criminalised, 
rather than socially unacceptable, sexuality. Moreover, it is lengthy enough 
to allow for a significant number of trials to be examined in an area of 
criminality that is, for obvious reasons, not overly common. Just as import- 
antly, it allows for the possibility that the Genevan attitude to this crimes 
might alter and evolve over the period between the advent of close ecclesi- 
astical discipline of morals and the last sodomy trial in the mid-seventeenth 
century.’ 

Most cases include six types of documentation: a summary, the sentence, 
legal advice, medical reports, depositions of witnesses and transcripts of the 
interrogations. Individuals were asked about themselves, any previous prosecu- 
tions and the specific charges against them. The city’s prosecuting magistrate, 
his assistants, the city’s secretary and any number of senior magistrates, from 
none to over twenty, were present. Depositions were taken from prosecution 
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witnesses and, in some cases, witnesses for the defendant. Those giving evid- 
ence, regardless of their age, were physically confronted with the accused. 
The defendant was then asked to respond to the specific accusations being 
made. If the case involved violent sexual assault, a forensic report would be 
requested. At least two doctors or barber-surgeons would examine the males 
(predominately boys and youths) while midwives examined the females (of all 
ages). Eventually, the case documentation was passed to a university-trained 
legal expert (who had not been present). His role was to advise on the appro- 
priateness of torture.* Later, he might be asked to suggest a final sentence. 
Once the Lieutenant was satisfied that there was no more information to be 
gained, he would prepare a summary of the case for the city’s supreme mag- 
isterial council.” The Senate would then draft an official sentence, which 
would be read out in public. As these cases involved numerous interrogations 
often spread over weeks, there is a substantial body of material. More import- 
antly, the verbatim nature of the records allows one to watch the case develop- 
ing and to hear the dialogue between the magistrates, seeking evidence of 
guilt, and the defendant, striving to avoid a conviction — and death — for 
sexual deviance. 

For the most part, Geneva’s authorities used a range of generalised terms 
for these sexual crimes. However, evidence internal to the cases suggests that 
they were prosecuting with subtlety and discrimination. This chapter pro- 
poses to treat these cases in groupings, which reflect the behaviour of the 
prosecutors and defendants: adult, same-sex acts; bestiality; lesbianism; child 
abuse; ‘deviant’ heterosexuality; pre-adolescent sexual activity; and incest. 
Each of these terms — save incest — is anachronistic. However the anachron- 
ism is not forced. For example, any careful examination of the cases of child 
abuse shows that there are problems with differentiating between the abuse 
of boys (sodomy) and that of girls (rape). Cases involving children or minors 
were prosecuted differently from those involving adults. That is, cases of child 
abuse have more in common with each other than they do with cases given 
the same technical and legal name involving adults. 

It is important to note that this does not mean that an early modern legal 
precision is being replaced by alternative modern categories, but rather that a 
culturally and temporally conditioned use of legal terminology is being substi- 
tuted with categories based on the internal structure and evidence of the 
cases themselves. This structure and evidence are then being grouped and 
described in a manner more in keeping with modern usage. If one were to 
give an early modern Genevan ‘catch-all’ description to the cases under dis- 
cussion it would be ‘crimes against nature’, a phrase which at times equates 
solely with sodomy (involving males with other males) but, in certain cir- 
cumstances, encompasses a whole range of sexual crimes. Indeed, the only 
generalised and generic label with which Geneva’s judges seem comfortable 
and confident is ‘crimes against nature’. Genevans may not have been sure 
how to categorise diverse manifestations of deviance but they knew which 
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behaviour was deviant and that they did not approve of it. Most importantly, 
they knew it was unnatural.° 

It seems appropriate to begin with two unique cases, one of lesbianism and 
the other of group heterosexuality. For ease of reference, see Table 7.1 for the 
basic details in the order in which they will be discussed below, as well as 
Table 7.2 which gives the wider statistical context for the trials treated in this 
chapter. In 1568, Francoise Morel, an itinerant plague worker, was arrested.’ 
She had been accused by a co-worker, Amber, of molesting her one night 
while they were sharing a bed. Amber had resisted and a violent assault had 
ensued. Francoise countered by asserting her innocence while admitting she 
had previously confessed to fornication with a male five years before. It seems 
clear that at the outset of the trial she was trying to advance a defence de- 
signed to protect her from further prosecution. She was readily admitting a 
criminal act (fornication) and a previous conviction. Either she did so because 
she thought attempting to avoid this admission was more dangerous or she 
may have thought that a previous conviction for fornication with a man might 
throw into doubt the charges currently facing her. 

Thus, her first line of defence was to confess a known relationship with a 
man. A midwifery report confirmed that she was not a virgin. She then made 
the fatal error of retracting her fornication confession. This allowed torture.* 
She admitted the assault on Amber as well as two previous sexual experiences 
with women and repeated fornication with men. Despite her dissolute life she 
was forceful in denying that she had ever taken money for sex. She might 
have been a rather busy bisexual but the lady was no whore. In addition, she 
denied that her actions with women were fornication. Although Germain 
Colladon, the legal adviser, judged her guilty of ‘the horrendous and appalling 
crime of sodomising another woman (le crime horrible et execrable de sodomie 
sur une aultre femme)’, he strongly advised that the public statement be vague.’ 
Finally, the clergy at her execution recorded that she admitted to additional 
lesbian acts.!° 

The important considerations arising from this case are that her first line 
of defence was a previously confessed relationship with a man. It is not 
clear why she attempted to retract this admission since it was manifestly 
clear that the magistracy knew about it already. They had used questions 
about her background in an attempt to catch her in the act of perjury or 
‘variation’, which allowed for torture. In addition, both the amateur mag- 
isterial judges and Colladon were keen to hide the exact nature of her crime 
from the general public. It is not necessarily obvious how the final version 
was more acceptable than that originally proposed but it is certain that 
Colladon, at least, considered the first draft wholly inappropriate. Finally, 
from the magistrates’ point of view the trial failed to answer their most per- 
sistent question about motive. The court was perplexed as to why Morel 
would have acted as she did. Morel’s only insight was to suggest that she 
was possessed.'' Although a dangerously reckless assertion, the judges seem 
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not to have considered it valid and the case ended unsatisfactorily for the 
judges. 

Almost a year later, Claude Chrestien and Jaques Molliez were arrested for 
having had sex with a girl along with three other men.” Molliez breached 
Claude's effective wall of silence when he confessed that one night he had 
found the other four men having sex with the same serving girl. After a con- 
frontation with Chrestien and the threat of torture (advised by Colladon), 
Molliez confessed. His defence was that he had only ever had sex twice. Both 
men confessed and begged for mercy. Three issues fascinated the magistrates. 
Who went first and had the order been agreed in advance? The prisoners 
reported the same order (that is, Lord Veigiez went first and there had been no 
previous discussion).'? Second, had they watched each other? Both admitted 
their act of fornication but said that, although it sounded like the others had 
had sex, they were not sure.'* Third, what had the other four been doing 
while the fifth was having sex? Three stood idly by, definitely not looking at 
one another or handling themselves — or one another — while the next in line, 
as it were, sat ready at the foot of the bed.” 

The court’s understanding of the crimes they were facing is fascinating. 
Colladon was clear that lesbianism was sodomitical and against nature. How- 
ever, the group sex, while revolting, was ‘normal’ fornication.'® Once the 
magistrates had established the guilt of the men, they were interested in en- 
suring that they had not engaged in any contact with one another. That is, 
the judges were eliminating the additional charge of a crime against nature. 
Although the group sex disgusted them, the actual activities uncovered in the 
second case remained within the general category of ‘natural sexual acts’. 
This interest in ‘natural’ and ‘unnatural’ is the issue to which this chapter 
will return. 

Let us turn to incest. The most interesting aspect of the statistics is the rate 
of execution. In the case of incest, 46 per cent of the trials resulted in an 
execution. If one adds a pre-sentence suicide then defendants died in 54 per 
cent of these trials. Clearly, this suggests a marked difference from the single 
case of group sex. Can the statistics provide any more insight into magisterial 
sensibilities? In those cases involving sexual acts between relatives by mar- 
riage the verdicts resulted in sentences of floggings and banishment in two 
cases, two not-proven verdicts and a single execution (see Table 7.2). How- 
ever, in the five cases involving close blood relatives, the sentence was always 
death. One might be inclined to infer from this that sex with relatives by 
marriage, while incestuous, was not as serious an offence as sex with a close 
blood relative. Can one hypothesise that the former, like group sex, was dis- 
gusting and criminal while the latter, like lesbianism, was unnatural? Also, 
can the case details give us any further insight? 

Two cases of incest are worthy of closer investigation. In 1556, the city 
was rocked by the scandal of a leading merchant, ‘Fat’ Etienne Taccon, being 
accused of getting his niece by marriage, Christobla Sertoux, pregnant and of 
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trying to arrange a marriage between her and Pierre Dentant which would 
hide the crime and, it seems, allow him to carry on the relationship.” What 
most shocked the magistrates was the cold calculation shown in Taccon’s 
plans, which only went awry when it became clear that Pierre was not will- 
ing to allow the incest to continue and was not too keen on accepting the 
charge of pre-marital fornication, especially as he only became aware of the 
pregnancy after agreeing to the marriage. Taccon’s defence throughout was 
his innocence and the assertion that Christobla was carrying Dentant’s child. 
Eventually, after confrontations with Sertoux, he admitted that he had had 
sex with her but said that Dentant had as well and so the child might not 
be his. 

It was left to Colladon to unravel the evidence. He opined that Taccon and 
Sertoux were clearly guilty of incest. He faulted Dentant for continuing to 
perjure himself for so long, though he conceded that he had not known the 
unborn child was Taccon’s, having been told that it was the child of another 
relative by marriage. As Dentant was even younger than the girl, he suggested 
that the city might want to be lenient. In the end, the city deemed that they 
were all guilty of attempting to pervert the course of justice in addition to the 
incest.!š 

The case of the Nicolas siblings was slightly more complex in that their 
parents had been executed only weeks before on charges of witchcraft and 
conspiring to spread plague.!? However, the important element of the case 
was the line of defence taken by Jeanne and Pierre Nicolas. Jeanne was 
primarily questioned for theft and possible complicity with her parents. She 
was also asked about fornication with her fiancé, Martin Leschiere. Her asser- 
tion of virginity was quickly disproved by a medical examination. She then 
admitted to pre-marital sex with Martin. Despite confrontations with her 
brother who had already confessed to incest, she maintained her innocence 
until after she was tortured. Two days later she admitted that she had denied 
the greater charge because it was a capital crime while fornication was a 
‘lesser’ crime.”° 

Undoubtedly, the memory of her parents’ burning had left a vivid imprint 
on her adolescent mind. Pierre had confessed spontaneously. He had been left 
little choice once he had admitted to sharing a bed with his sister and — he 
hastened to add — their younger brother (who had slept between them). It 
seems he tried this line of defence to prove that his sister had had no opportun- 
ity to fornicate with Martin. The result was disastrous. Thus, the defensive 
strategy taken by both was to admit as much of the truth as possible while 
avoiding any admission of incest. 

With bestiality, there was no partial defence. Denial was the only option. 
However, even this serious crime only resulted in an execution in 43 per cent 
of the cases and, interestingly, gave rise to a single acquittal. Three cases 
contain elements worthy of a brief mention. Pierre Delarue, while being in- 
vestigated for highway robbery in Protestant Geneva, was discovered to have 
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been convicted of bestiality eighteen years before in a nearby Catholic vil- 
lage.2! This conviction was used as the justification for burning him alive. 
Therefore, a case that originally started with an investigation into the theft of 
some salt became much more dramatic when the Lieutenant began examin- 
ing the defendant’s past. It eventually became apparent that he had escaped 
from gaol before his scheduled execution and had changed his name. When 
he was convicted of bestiality, he had been known as Jean Boccard (alias La 
Violette).?? 

In 1660, an eyewitness (Danielle Livron, aged thirty) denounced Pyramus 
Mermilliod.?* She had seen him in the stable with one hand on his genitals 
and the other in or about the cow’s fundament.** Two factors resulted in 
Mermilliod’s acquittal. First, he claimed ‘that he was urinating against the 
cow’s fundament to kill off the flies, having heard at Jussy that this was a 
good remedy (quil urinoit contre le fondement de la vache pour faire mourir les 
mouches vaires ayant appris a jussy q[ue] cestoit un bon remede)’ °° Secondly, the 
Lieutenant’s assistant (auditeur) reported that he had measured the height of 
the privates of both the cow and Mermilliod and concluded that since the cow 
was a good French royal foot higher it was unlikely that an act of copulation 
could have taken place. One can suppose that the judges had little idea if 
the defence was true. Thus, although they could not prove he was guilty of 
bestiality, they thought his behaviour suspicious and dubious and therefore 
banished him from the city, leaving him ‘to God’s judgment’. 

The final case is a dramatic example of the role of circumstantial evidence 
in Roman Law trials.” Despite an eyewitness account, which allowed the 
legal adviser to recommend torture, Bosson maintained his innocence in the 
face of this torture.” However, he changed minor elements of his testimony 
(to his detriment). As a result, the court banished him to God’s judgment. 
In effect, they found that there was sufficient circumstantial and eyewitness 
evidence to question his innocence but not enough to convict — a ‘not-proven’ 
verdict.” This highlights the importance, in Roman Law, of incontrovertible 
proof. It was clear that he had altered his testimony. There was no doubt that 
he had run away from the arresting officer. There was an eye-witness to the 
events. However, without a second eye-witness or an outright confession, the 
court could not convict. Hence, he was banished. 

In cases of sexual deviance between minors the rate of execution was com- 
parable to that in the foregoing trials, 40 per cent. In most cases, the younger 
the defendant the more likely the courts would favour a sound thrashing over 
death. However, two complicated cases are worth consideration for, yet again, 
bringing to the fore the issue of ‘unnatural’ acts. In 1559, Jaquema Gonet, a 
young servant girl, was executed for seducing her master’s daughter, Esther.2? 
Together, they ‘fingered each other’s privates (mettoient le doigt dans le membre 
lune de lautre) >° More importantly, they both abused Esther's brother, Nicolas. 
Nicolas had reported the acts to his mother and, thereby, initiated the case. 
The magistrates were mainly interested in knowing the girls’ motivation. Esther 
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said it started when Jaquema told her that boys could make their members 
longer.*! The judges and Colladon struggled with how to label the crime and 
to word the public sentence. Colladon, after a number of drafts, decided that 
Jaquema had committed ‘abominable acts of sodomy and a sin against nature’ 
while Esther was guilty of incest, an ‘act of fornication which was also against 
nature in view of the extreme youth of the poor small child’.** Although Esther 
knew that she had sinned, Colladon advised that she should be spared but 
only because of her age.” Nicolas should be strongly admonished though he 
was too young to understand his crime.** Thus, one sees an attempt to arrive 
at a judgment based on an understanding of sexual development and moral 
responsibility. Also, the state was determined to shield the spectators at the 
public punishment from the actual details of the case. Even the summation 
avoids clarity.” 

The trial involving three students, Tecia, Agrippa and Garnier, is of most 
interest because of the unwillingness of the latter two to report Tecia.*® 
It became clear in the trial that Tecia had repeatedly exposed himself and 
fondled a number of fellow students and even attempted to force himself on 
Agrippa one night in bed. His behaviour was outrageous.” Nevertheless, no 
one rushed to report him.** Tecia quickly made a full confession. He had been 
abused in Avignon when he was ten and, despite repeated solicitations, had 
not been able to entice any of his fellow students.*? What was also clear was 
his lust for Agrippa and the manipulative lengths he was willing to employ to 
satiate that desire.” He cited the fate of Sodom and Gomorrah and called 
upon the magistrates to punish him.*’ They obliged within a fortnight.** 

Since male, adult same-sex crimes are fairly numerous, I will have to sum- 
marise the defences taken in these cases. First though, it is important to note 
that only 48 per cent of the trials resulted in an execution. The defences 
themselves take a number of forms. First, whenever possible defendants men- 
tioned their previous sexual acts with women.** When forced by witnesses, or 
torture, they often admitted to some fondling and ‘horseplay’.** In all cases 
there was a determined effort to resist confessing to two specific acts. First, 
penetration (whether anally or orally) was denied.** If this was confessed, the 
defendants strongly denied that ejaculation took place.*° In effect, there was 
a defence beyond outright denial: previous heterosexual or ‘natural’ sexual 
activities. Once same-sex acts were admitted there was clearly a hierarchy of 
crime. Penetration, or the attempt thereto, was bad, penetration long enough 
to ejaculate was worse. 

Two cases perplexed the magistrates and an examination of these trials 
will prove useful: those of Reancourt and Beudant (on the one hand) and 
Delarue (on the other). In both cases, there was more than sufficient evidence 
to convict: Reancourt and Beudant were caught in the act while Delarue 
freely confessed his guilt. Reancourt was clearly suffering from mental prob- 
lems while Beudant was too young (only eighteen) and had been put up to 
the behaviour as part of a privately run sting operation against Reancourt, 
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whose exhibitionism and fondling (in church) had begun to annoy leading 
citizens.“ Reancourt was well known for his behaviour; however, it seemed 
that the magistracy was unwilling to take any action against him.** They 
both confessed to kissing one another but denied anything else. Reancourt 
admitted that he knew their behaviour was wrong.” The legal advice eventu- 
ally concluded that nothing ‘approximating to the appalling crime of sodomy 
(approchans au detestable crime de sodomie)’ occurred, certainly not through the 
behaviour of Reancourt.*! However, the lawyers also mentioned the youth of 
Beudant and the age and marital status of Reancourt as mitigating factors.” 
In the end, these opinions were followed by the State, which banished both 
men but placed Reancourt under the harsher sentence of ‘on pain of death’ 
while qualifying Beudant’s banishment ‘on pain of flogging’. 

Jean Delarue, for his part, fascinated the magistrates because his primary 
explanation for his life-long sodomy was that it gave him pleasure.” His trial 
was extremely brief — only four days — and resulted in his execution. The 
summation noted two important features coming from his testimony. First, 
he confessed ‘that for years he had abandoned himself to committing the 
horrible crime of sodomy, against nature, with many people outwith this city 
(que des longues annees il s'est abandonne a commettre l'horrible crime de sodomie 
contre nature avec plusieurs personnes hors ceste cite).’** Secondly, he had only 
been caught because ‘he had been in an inn in this city a few days ago with a 
young man [Balthasar]... [and] he had made an attempt on the person of 
that young man, who had resisted and reported [him] to the law (il y a quelques 
jours en un logis public en ceste cite avec un jeune homme... il auroit attente sur 
sa personne lequel jeune homme luy resiste et revele a justice). Delarue had 
managed to maintain an active sex life for many years and seemed to have 
expected that Balthasar would either acquiesce or, at least, simply ignore the 
advance. However, the most important feature of this trial is the openness of 
his confession and the forthrightness of his motivation. When asked ‘if he 
committed this horrible crime for pleasure [he] responded for pleasure . . . and 
[because of | his poverty, he confessed he had done this for pleasure with all 
those with whom he had committed it (sil a part commis cest horrible acte p[ar] 
plaisir R[epondre] par plaisir . . . et p[ar] pauvrete confesse l'avoir faire p[ar] plaisir 
avec toute ceux quil avec lesquelz il l'a commisery).’*° 

The most interesting series of cases, however, relates to Pierre Canal.” As 
can be seen from Table 7.1, a substantial body of men was arrested. There are 
many important points worth consideration. First, the city was immediately 
suspicious of the close relationships between these men of widely differing 
socio-economic backgrounds.” Second, whenever possible social and marital 
status were used as a defence.” In addition, although everyone had had oral 
sex with Canal there was a determined effort to deny ejaculation. Worse 
from the point of view of the judges, there was evidence of partner swap- 
ping.” Although torture played a part in the trials it seems not to have pro- 
duced false confessions.” Finally, the behaviour, as with the octogenarian 
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Delarue, had remained hidden for a considerable period of time.°? Taken to- 
gether, this series of trials presents impressive proof both of a close-knit group 
of men engaged in same-sex acts as part of a wider social context as well as 
the importance of status, evidence of heterosexuality and ‘lack of consumma- 
tion (ejaculation)’ as a defence strategy.°* These men were not only part of a 
promiscuous group, but also had a reasonably active (and carefully hidden) 
social life one with another.“ In addition, they were all well aware of the best 
means of protecting themselves when caught.°° While the historian may infer 
the types of defences advanced, these men clearly knew them as a matter of 
life or death.” 

Although these cases are interesting, the most surprising feature is the 
repeated stress laid by the magistrates and lawyers on natural versus unna- 
tural acts. Moreover, the creeping defence, of admitting some things while 
denying the greater crimes, is a common strategy as is the plea of previous 
involvement in natural sexual activities. Finally, the rate of execution is 
surprisingly constant at 40—50 per cent. 

As can be seen from the Tables though, the situation changes dramatically 
in cases of child abuse, especially in cases involving boys. In these cases, the 
rate of execution is nearly 67 per cent. Although the rate of execution in cases 
involving girls is lower, at 45 per cent, these are the cases in which penetra- 
tion was proven or confessed; the other cases, in effect, involved ‘inappro- 
priate touching’. In other words, sexual assault on children produces an 
overwhelming rate of execution regardless of gender. The horror of the mag- 
istrates in these cases comes through repeatedly; they are truly shocked that 
anyone would want to harm a child." They regularly ask if the child cried 
and, if so, why the person persisted.“ In a sense, crimes against children seem 
to be the most ‘unnatural’ in the eyes of the magistrates, lawyers and doctors. 

Finally, one might highlight a few additional cases. In 1563, Hozias Lamotte, 
a student and private tutor, was arrested for violating his pupil, Jehan Cheru- 
bim.” The tale had come out when young Jehan started crying at the supper 
table and his parents asked what was wrong. His father was particularly 
incensed because he had explicitly forbidden the tutor to strike his child, since 
he had assumed that physical abuse might well lead to worse excesses. Five 
years later in 1568, Louis Guey was executed for having had sex with Beatrice 
George.” Despite her age, she was beaten. This was because twice she had 
entered his room and initiated sexual relations. That was deemed to be culp- 
able. Finally, in 1600, Jean Bourgeois was accused by the consistory of Gex, 
a rural parish, of attempting to rape a young girl, Clauda, by becoming 
engaged to her with her mother’s consent.” 

So, having survived this hasty trawl through Genevan deviance, what tent- 
ative conclusions can be advanced? First, outright denial was rarely tried as 
the sole defence, except in bestiality cases. Usually, the defendants admitted 
some crimes while denying the worst charges. Also, in cases of same-sex acts, 
previous contact with women was quite a strong defence. The most successful 
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defence was that identified by the lawyers: youth and diminished mental re- 
sponsibility. In many cases, the authorities interpreted these categories very 
broadly indeed. The most interesting overall conclusion from an examination 
of these trials is the stress laid on activities that are against nature and those 
that are not. Unnatural acts are punished most severely. More importantly, 
there seem to be gradations of unnatural acts. For example, incest with a 
blood relative is more unnatural than sex with a relative by marriage. Sexual 
acts involving children, because they also cause pain and suffering to an 
innocent, are seen as especially unnatural. The defensive strategies adopted 
by the accused seem to bear this conclusion out. Defendants were willing 
to admit to just about anything “natural' but constantly maintained their 
innocence against the charge of ‘unnatural’ acts. When forced to confess, by 
opposing testimony or torture, they still had in mind a firm hierarchy of the 
unnatural acts that were more natural. Thus, ejaculation during penetration 
was worse than penetration alone; which was worse than simple assault; 
which was worse than exhibitionism. Throughout these trials, judges, lawyers, 
doctors, midwives, witnesses, and the defendants, provide evidence of a very 
subtle and discrete dialogue about deviance in which many diverse levels 
are apparent. For an age without psychology, sociology and other ‘modern’ 
behavioural disciplines, the participants in these trials reveal themselves to be 
very acute observers of human behaviour and development and, perhaps, 
surprisingly modern. 


Notes 


1 For general studies on this topic see K. Gerard, Pursuit of Sodomy: Male Homosexu- 
ality in Renaissance and Enlightenment Europe (Harrington Park, Pennsylvania, 
1987); M. Goodrich, The Unmentionable Vice: Homosexuality in the later Medieval 
Period (no place: Dorset, 1979). 

2 For additional information see E. W. Monter, ‘La Sodomie a l’époque moderne en 
Suisse romande’, Annales: Economies, Sociétés, Civilizations, 4 (1974), 1023-33 
and his ‘Sodomy and heresy in early modern Switzerland’, Journal of Homosexual- 
ity, 6 (1980-81), 41-55. All manuscript references are from the Archives d'État de 
Genève and its two series of Procès Criminels [henceforth as, PC1 or PC2: dossier 
number (trial dates): accused]. 

3 Although prosecutions stopped in the mid-seventeenth century, there are four 
surviving cases thereafter. However, these were handled in a very different way 
and evidence a dramatic shift both in magisterial and popular opinion. See PC1: 
14778 (5-12 December 1785, Louis Caulet, aged forty-seven, watchmaker, for 
sodomy with a grenadier, fugitive); 14930 (31 July 1786, Jacob Zimmermann, 
shoemaker, aged twenty-three, for soliciting soldiers, censured and banished); 
15178 (2 June-31 July 1787, Jacob Poncon, for sodomy with, and corruption of, 
various soldiers, banished); 15711 (20-22 May 1789, Jaques Dombres, aged forty, 
billiard-hall owner, for sodomy, deprived of his licence). 

4 On the place of torture in judicial processes see J. H. Langbein, Torture and the Law 
of Proof: Europe and England in the Ancien Regime (Chicago, 1977); J. Heath, Torture 
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ice) 


10 


11 


12 


13 


14 
15 


and English Law: An Administrative and Legal History from the Plantagenets to the 
Stuarts (Westport, 1982). 

The Lieutenant was Geneva’s chief investigating magistrate (comparable to the 
Scottish procurator fiscal) who was helped by his four auditeurs. 

For attitudes elsewhere see G. Ruggiero, The Boundaries of Eros: Sex, Crime and 
Sexuality in Renaissance Venice (Oxford, 1985); M. Rocke, Forbidden Friendships: 
Homosexuality and Male Culture in Renaissance Florence (Oxford, 1996). 

PC1: 1465 (16-31 March 1568): Francoise, daughter of Pierre Morel, bourgeois, 
aged approximately thirty-six. The papers in the individual dossiers are not pagin- 
ated or foliated but are arranged (for the most part) in a chronological order. Thus, 
reference will be by date. The Genevan civic structure needs some comment. At 
the bottom of the social scale were foreigners and natifs without civic power. Reg- 
istered aliens were sworn to protect the city and called habitants. Anyone could 
buy or be given full civic status (though forbidden senatorial and syndical office) as 
a bourgeois. A child born to bourgeois parents in Geneva gained the rank of citoyen 
and access to all offices (including those of Senator and Syndic). 

PC1: 1465 (22 March 1568). 

Colladon’s explicit description was altered in the first draft of the public sentence 
to ‘debauchery and fornication in a manner contrary to nature (debordement 
et paillardise contre nature)’. The final draft replaced this with ‘[a] detestable 
crime contrary to nature (crime detestable contre nature)’. Colladon’s phrase 
made the sex act clear. The first draft was still explicit (fornication, paillardise) 
while the final form was so vague as to include bestiality. For more on women 
and crime see U. Rublack, The Crimes of Women in Early Modern Germany (Oxford, 
1999). 

Cf. F. Canade-Sautman, Same Sex Love and Desire among Women in the Middle 
Ages (Basingstoke, 2000); J. C. Brown, Immodest Acts: The Life of a Lesbian Nun in 
Renaissance Italy (Oxford, 1986). 

For the close association of gender, sexuality, and the demonic see L. Roper, Oedi- 
pus and the Devil: Witchcraft, Sexuality and Religion in Early Modern Europe (London, 
1994); D. Elliott, Fallen Bodies: Pollution, Sexuality, and Demonology in the Middle 
Ages (Philadelphia, 1999). 

PC1: 1517 (28 January—1 February 1569). See also the case of group homo- 
sexuality involving three Europeans and three Muslim converts to Calvinism, PC2: 
1634 (19-24 February 1590): Girardin Dupuis (from Versoix, aged fifty, acquitted), 
Jean Chaffrey (from Dauphiné, aged twenty, executed), Etienne Chappuis (citoyen, 
aged fifteen, executed), Tatare Mohamet (from Martara, aged thirty-five, executed), 
Assan (from Turkey, aged twenty, executed), Ali Arnaud (from Rumania, aged 
thirty-four, executed). 

PC1: 1517 (27, 29 January 1569): Claude (son of Claude Chrestien), from Nantua, 
a mason and Jaques (servant of Claude de Lac, son of Pierre Molliez), from Rouz. 
The other three men implicated but not prosecuted were the Sieur de Veygiez, 
Pierre Dabaux (servant, along with the girl, of the Avullier household) and André 
Burnet (servant of Jean Burnet, mason, from Nantua, and Chrestien’s employer as 
well). The young woman was Pernette Chappuis, niece of André Bonjon. They all 
lived in the Avullier house. 

PC1: 1517 (26 January 1569). 

PC1: 1517 (28 January 1569). 
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His undated advice referred to the acts as ‘[a] thing completely horrible (chose tout 
horrible)’. The summation said that ‘like creatures, wholly shameless and bestial, 
they had defiled themselves and fornicated together (comme gens de tout effrontes et 
brutaux se polluerent et paillarderent tous)’. The public sentence added the marginal 
note that they had acted ‘like dogs and brute beasts (comme chiens et bestes brutes)’. 
PC2: 1110 (7-18 November 1556): Etienne (son of Francois Taccon, bourgeois, 
called Gros Thivent), Christobla (daughter of Jehan Sertoux, from St-Jullien) and 
Pierre (son of Pierre Dentant, from Neynier, shepherd). 

Colladon’s opinion, as well as both the summation and sentence, expressly mention 
the incest and the perjury. 

PC1: 1516 (25 January—26 April 1569); 1519 (5 February—2 March 1569): Pierre 
(a wool-carder) and Jeanne Nicolas (aged about fifteen), the children of Claude 
Nicolas (a lace maker raised as an orphan in the city’s Hôpital Général ) and Claudine 
l'Hoste, a citoyenne. A mother’s status did not pass to her children. Thus, they were 
both natifs. Jeanne’s fiancé, Martin Leschiere, was banished on pain of death a few 
months later, see PC1: 1518 (1 February—9 June 1569), PC2: 1311 (1 February 
1569). 

She had been examined and proven not a virgin (29 January 1569). Her explana- 
tion of her prevarication came on 20 April. 

PC1: 2378 (19 October—14 November 1617): Pierre (son of Pierre Delarue) from 
La-Baume-en-Genevois, aged forty-six. 

The summation explained the tangled events: in 1609 ‘While at Baumont, he had 
abandoned himself to perpetrating that horrible and execrable crime against nature 
with a mare; having been detained as a prisoner for this in the said place he 
managed to escape (estant au lieu de Baumont il se seroit abandonné a commettre 
l'horrible et execrable crime contre nature avec une jument, pour lequel estât detenu 
prisonnier dud[ite] lieu il se seroit evade d’icelles).’ Cf. the use of the phrase ‘crime 
detestable contre nature’ to obfuscate the lesbian case above. 

PC1: 3696 (22 May-6 June 1660): Pyramus (son of Pierre Mermilliod), from 
Troinex, aged sixteen or seventeen, servant of Esaia Colladon in Petit-Sacconex. 
A second witness was Catherine, daughter of Jaques Lebouz, from St-Genys (22 
May 1660). 

That is, ‘that he was cleaning [the fundament] (quil le nettoyent)’ (28 May 1660). 
PC1: 3777 (28 February—16 March 1663): Francois (son of Roulet Bosson), from 
Vernier in Gex, master carpenter, aged thirty. 

The witness was Estienne (daughter of Hugues Duvillard), habitant, servant of Noé 
Remilly, aged thirty. He was tortured on 7 March 1663. 

His defence was hampered both by his variations and because he had fled the 
officer of the court when they had tried to arrest him (28 February 1663). 

PC1: 862 (12-24 October 1559): Jaqueme (daughter of Bernard Gonet, from La 
Cluse, labourer), chambermaid of Pierre Tolliet (apothecary); Esther (daughter of 
Ylaire Bodineau and Nicole Renaud, from Bles, habitant, step-daughter of Estienne 
Batteneau, book-seller and habitant), aged fifteen; Nicolas (son of Estienne Batteneau 
and Nicole Renaud), aged eight or nine. 

12, 14 October 1559. 

Jaqueme told Esther ‘that she had seen some men who had lengthened [become 
erect] their penises (quelle avoit veu des hom[m Jes que avoyent leur membres long)’ 
and boys and girls in the village playing with one another (12, 18 October 1559). 
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The public verdict against Jaqueme is explicitly vague: ‘you have committed a 
detestable crime not to be named and likewise you have been possessed by the 
Devil (tu as commys crime detestable qui nest point a nommer et mesmes que tu as este 
possedee du diable)’. 

The final advice comes in a second opinion from Colladon which seems to struggle 
with the exact wording of the crimes and punishment. The first opinion, by Nicolas 
des Gallars, Louis Enoch and Colladon, follows a similar line but inclines to a 
harsher punishment for Esther. Esther’s public verdict also says ‘you have com- 
mitted a detestable crime not to be named (tu as commus crime detestable et que nest 
point a nomme[r])’. 

He is not actually sentenced in an official way. The appeal by their mother, Nicole 
Renaud, failed to prevent Esther’s flogging and banishment on pain of death. 
Referring to ‘obscene and detestable acts that are not fit to be discussed (actes 
vilaines et detestables et que ne sont pas dignes destre recitez)’. 

PC1: 1359 (28 May-10 June 1566): Bartholomy (son of Bastian Tecia, from Pied- 
mont, habitant); Theodore-Agrippa (son of Jehan Daubigny, from Gascony); Emeri 
(son of Arnaud Garnier, from Gascony). Likewise, Joseph Guarino, when sexually 
assaulted by Claude Bodet, a bourgeois, in 1610 simply discussed the attack with 
his employer, Martin Anglois. Guarino said that when he had rebuked Bodet, the 
latter ‘trembling, could not reply (tremblant il ne peult pas repondre)’. Neither took 
the matter further (see PC1: 2022, 2 February). 

Daubigny said that ‘an Italian student staying with me tried to bugger him that 
night about midnight (ung escoleur Italien demourat chez me le principal le voulut le 
nuict bougrer environ la muynuit)’. 

Hence, both Garnier and Daubigny were initially arrested though they quickly 
changed from co-defendants into chief witnesses for the prosecution. 

He confessed on 30 May 1566. 

Tecia said ‘While Agrippa was asleep one night, [Tecia] tried to force him to realise 
his desire to place his member inside [Agrippa] (Agrippa dormát une nuut il se voulut 
efforcir daccomplir son desire cest de mettre son membre dand{it] luy)’ (31 May 1566). 
See 30 May 1566. 

Colladon made it clear that Tecia ‘cannot be excused because of being too young 
and ignorant (ne peut estre excuse de trop grande jeneusse et ignordce)’ because of the 
manipulative nature of his acts ‘to incite him [Garnier] into consenting to all those 
totally abominable acts (pour le [Garnier] inciter a le consentir tous lesquelz actes sont 
du tout abominables)’. 

Jean Buffet was willing to admit to his extramarital fornication but was vehement 
in denying he had had any sexual contact with another man (PC1: 2031, 10 April 
1610). Cf. Pierre du Four’s assertion that he was so far from being a sodomite that 
he had already fornicated (aged nineteen or twenty) and that his father knew it 
(PC1: 1818, 5-15 November 1600). 

See the case of Tecia above. 

See the discussion about the cases revolving around Canal below. 

Again, see the Canal affair below. 

PC1: 957 (4 June-11 July 1561): Thomas (son of Michel de Reancourt, from 
Normandy), goldsmith, habitant); Jacques (son of Pierre Beudant, from Nimes), 
draper, servant, aged eighteen. 

A string of depositions (on 4, 6, 9, 11, 28 June and 12 July 1561). 
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See Beudant’s confession (17 June 1561) that ‘he had also put his tongue in [the 
other man’s] mouth (luy passant aussi sa langue entre ses levres)’. Reancourt denied 
that the kiss was intimate (6 June 1561). 

His plea was that the behaviour was innocent in intent: ‘it was only in play, with 
no wicked intent (qua plus en se jouant non pas a mal)’ (12 June 1561). 

See the sentence. 

One said that ‘in the first place and without any doubt, the said Thomas is, in age, 
a legal adult having a wife and children (en p[re|mier lieu et sans aucung doubte q[ue| 
led[it] Thomas estat en aage dhom[m|e plar|faict ayat femme et enfans)’. 

PC1: 2350 (5-8 February 1617): Jean (son of Jaques Delarue, from Passeri), aged 
eighty. 

See the summation. 

See the summation. 

See 7 February 1617. 

All the trials took place in 1610. PC1: 2013 (12 January—2 February, Canal, 
executed); 2014 (20 January—13 March, Jean Maillet, citoyen, spying and mur- 
der); 2016 (31 January—24 February, Plongon, citoyen, fined 200 écus); 2017 (31 
January—25 February, Boniot; Felisat; Gaudy; sodomy, all executed); 2018 (31 
January—3 March, Berjon, citoyen, banished); 2019 (31 January—3 March, Artaut; 
Bedeville; André; Destalle; sodomy); 2022 (1 February—17 April, Bodet, bourgeois, 
sodomy, fined 1,000 écus); 2031 (30 March-10 April, Buffet, fornication and 
sodomy, banished). 

See Table 7.1 for details on status and profession. 

Canal made it clear that he had not had oral or anal sex with his wife although he 
had taken the active and passive roles in both with other men, see PC1: 2013 (31 
January 1610). Bergeron was specifically asked if he was married and had to 
admit that he was not married at the time of his first sexual relations with Canal 
(PC1: 2018, 3 February). Despite confessing to frottage, intercrural sex, and mutual 
masturbation with Canal and Destalle (and at least six other youths) at various 
times in the previous thirteen or fourteen years, Bodet was only fined (PC1: 2022, 
1 February). 

Bonoit admitted that Canal had ‘eaten his member’ but that ejaculation had not 
occurred ‘except one time’ (PC1: 2017, 19 February 1610); despite torture, he 
maintained the distinction (23, 26 February). Felisat confessed to frottage and 
mutual masturbation only (31 January). Despite repeated torture, Artaut would 
only admit to mutual masturbation and that Canal had orally stimulated him but 
denied he had ejaculated in Canal’s mouth or that he had ever performed oral sex 
on Canal (PC1: 2019, 3, 19, 26 February). 

Plongon was accused (PC1: 2016, 23 February 1610) of having allowed his hand 
to wander while sharing a bed with Hugonin Challon (aged thirty-six) three weeks 
before the trial. Bodet admitted to fondling Destalle (PC1: 2019, 1 February). 

See for example PC1: 2014 (20 January—13 March 1610), Maillet, who resisted 
extreme applications of torture and whose piteous pleas are preserved. He was 
acquitted. Canal was so badly tortured at one point that he could not speak and 
‘had trouble breathing’ (PC1: 2013, 27 January). Two surgeons reported that 
Bergeron’s arms had been badly damaged by torture (PC1: 2018, 1 March). 
Pierre Guaict (aged twenty-six) said that men had been calling Canal a ‘bugger’ in 
public for the previous eight years, see PC1: 2013 (29 January 1610). Bergeron 
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admitted that Canal had molested him seven or eight years before the trial when 
Bergeron was in his late twenties and that he had not reported it (PC1: 2018, 31 
January). Bedeville said his relationship with Canal had started five years before 
(PC1: 2019, 31 January). Destalle said that Canal had tried to molest him while he 
was still a student (in 1602, aged seventeen or eighteen); this was not reported 
nor did it end their friendship (PC1: 2019, 31 January). 

One of the more creative defences was produced by Destalle who said that he had 
discussed masturbation with the minister De la Faye, who had told him it was 
wrong, although a number of other prominent youths had told him that mastur- 
bation (even mutual masturbation) was not a sin (PC1: 2019, 19 February 1610). 
Plongon admitted (PC1: 2016, 31 January 1610) that he had slept over at Canal’s 
house when he was about twenty-one but denied any acts of oral sex. The judges 
specifically wanted to know why André kept visiting Canal’s house if he was 
always having to rebuff unwanted sexual advances (PC1: 2019, 2 March); André 
simply denied that anything had actually happened. 

Felisat (PC1: 2017, 19 February 1610) defended himself by saying he ‘intended 
no evil but knew that Canal was a man of reputation (i.e., socially prominent and 
powerful)’. Gaudy also took a similar line saying Canal forced himself upon the 
unwilling Gaudy (19 February). 

Gaudy’s father (also Pierre), after his son’s appeal as a citizen to the Conseil des 
Deux Cents failed to overturn the sentence of death, presented a lengthy appeal 
(PC1: 2017, 28 February 1610) that argued for lenience on a number of grounds: 
the youth’s age, the length of the detention during the trial, the cold in the prison, 
the harshness of the torture and the untrustworthiness of a convicted traitor, spy, 
and sodomite (Canal). Bergeron’s wife and lawyer tried a similar appeal (PC1: 
2018, 2 March). 

E.g., PC1: 1147 (16-19 August 1563): Claude Barbel, a schoolteacher, was sacked 
for striking three of his pupils in the mouth with a rod. Cf. L. Haas, The Renaissance 
Man and his Children: Childbirth and Early Childhood in Florence 1300-1600 
(Basingstoke, 1998); B. A Hanawalt, Growing up in Medieval London: The Experience 
of Childhood in History (Oxford, 1993). 

E.g., PC1: 3768 (9-24 December 1662): Col. Alphonse Crotto (from Lucca, aged 
forty-four) and Jean Chabaud (from Avignon, aged thirteen). Crotto was executed 
and Chabaud beaten. 

PC1: 1167 (29-31 December 1563): Hozias Lamotte (from Anduze, student) and 
Jean (son of Jean Cherubim). 

PC1: 1494 (11-21 September 1568): Louis Guey (habitant, from Aosta, aged 
seventy-two) and Beatrice (daughter of Nicolas George, merchant, from Piedmont), 
aged twelve. 

PC2: 1932 (20 August 1600): Jean Bourgeois (from Vernier, aged forty-five), 
Francoise Corbet (mother of Clauda, from Chevrier), Clauda (daughter of Mauris 
Roget and Francoise Corbet, aged ten), Bernard Roch (Clauda’s uncle). It appeared 
that this was an attempt to spirit the child across Lake Geneva from Protestant 
Gex to the re-Catholicised southern shore. 
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Testifying to the self: nuns’ narratives 
in early modern Venice 


Mary Laven 


In the summer of 1614, scandal erupted at San Zaccaria, the oldest and 
most aristocratic of the Venetian convents. Laura Querini, a noble nun in her 
mid-forties, was found guilty of having had sexual intercourse, repeatedly, 
with a young nobleman in a store-room situated on the edge of the nunnery. 
Testifying before Patriarch Francesco Vendramin, the head of the Venetian 
Church, Laura Querini told her story from the very beginning: 


I came to this convent as a little girl during the time of plague [1575-77]...; 
and then I was sent as a boarding-girl to another convent, San Vido on the 
island of Burano, where I stayed for five or six years until I was accepted as a 
nun back at this convent — I must have been about fifteen years old. I took my 
initial vows at the ceremony of clothing; then I made my profession; but I spoke 
with my mouth and not with my heart. I have always been tempted by the Devil 
to break my own neck.’ 


Laura revealed that she first met her lover — whom she called by the pseudonym 
of Zuanne Cocco - six years before her fall into scandal. He was introduced to 
her by a woman called Donna Cipriana, who over the years had supplied the 
noble nun with a series of ‘friendships’. Laura stated that, during the course of 
these liaisons, ‘I never did anything wicked, that is, I never lost my virginity’ 
But with Zuanne, a young man about twenty years her junior, things were 
different. Not satisfied by their occasional meetings in the convent parlour, 
Laura pursued Zuanne with absolute determination: 


I fell in love with him, and I induced him to love me. I used every means to make 
him love me, including diabolical methods, that is, spells and superstitious prayers 
invoking devils, and I paid Donna Cipriana to provide me with these things.’ 


Young Zuanne, however, was wary of the risks that he ran. Less than a decade 
earlier, in 1605, the Venetian government had passed a stern new law, which 
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prescribed capital punishment for any man found guilty of visiting a nun 
illegally.* 

Dangerous as the situation was, Laura devised a plan which would enable 
the lovers to consummate their relationship. She identified a small store-room 
on the canal side of the convent, and — with the help of another nun, Suor 
Zaccaria — set about bashing a hole in the wall. The nuns were committed 
and resourceful. They wrenched a piece of iron from the window-grille of 
Laura’s cell, and used it as a crowbar. It took them more than a month to 
break their way through the wall, which was six stones deep.’ In order to 
obscure the gaping hole they had made, the nuns pulled a large stone across 
the outside and smeared it with terra cotta; on the inside, they used black and 
white lime to fill in the cavity. At last, the two nuns achieved their goal. 
Zuanne Cocco arrived, accompanied by his cousin Zorzi, who would be 
Zaccaria’s lover: 


The two men came in a boat, and put a plank across. We unblocked the hole, 
and they entered through it, and they stayed with us for two or three hours, 
while they had intercourse with us.’ 


Underlining the supremely sacrilegious nature of this encounter was the 
fact that it took place in Lent, the time of year expressly designated by the 
Catholic church for fasting and sexual abstinence. Using language heavy with 
sexual overtones, Laura told of how Zuanne had returned alone, after Easter, 
to penetrate the convent once more: 


The said Cocco entered through the same hole, and he concealed himself within 
the store-room for ten or twelve days, nor did he ever leave that place; mean- 
while, I went around the public spaces of the convent, ensuring that I was seen 
by the other nuns; and then when everyone was asleep, I went alone to be with 
him. Nor did I ever take lunch or dinner with him, except on just one occasion, 
but of course I brought him his food.* 


With almost gratuitous honesty, Laura added: ‘And all those nights that Cocco 
stayed in the nunnery, he had intercourse with me.” This rich piece of first- 
person testimony, laden with autobiographical and cultural detail, was spoken 
in the vernacular. Laura Querini was on trial for her transgressions, yet she 
seems to have been determined to confess the full enormity of her errors. The 
drama of the unfolding narrative, and the highly personal nature of Laura’s 
revelations, make for compelling reading. It is qualities such as these which 
have made trial records a favourite source among social and cultural historians 
— early modernists in particular. Some of the most renowned examples, such 
as Carlo Ginzburg’s The Cheese and the Worms, Natalie Zemon Davis’s The 
Return of Martin Guerre, and Judith Brown’s Immodest Acts, are microhistories, 
studies which throw an intense spotlight on a particular person, event, or 
place, in order to reveal broader truths about the society and culture in which 
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they were situated.” Trials have also provided the evidence for more macro- 


historical studies, for example Laura Gowing’s Domestic Dangers (a study of 
gender in early modern London, based on defamation suits), or Stephen 
Haliczer’s Sexuality in the Confessional (based on the trials of Spanish confes- 
sors brought before the Inquisition for soliciting penitents).'’ Both kinds of 
history have used trial records to recover voices from the past, from the whole 
spectrum of social and educational backgrounds, voices which would often 
otherwise be lost to oblivion.” 

Colourful and copious as this kind of evidence is for the early modern 
period, an era of rapid expansion in the activity of the law-courts, it has proved 
to be a methodological minefield for the incautious historian. Among the 
objections commonly articulated, and relating particularly to the records 
of criminal trials, the most basic (and the most readily dispatched) can be 
summarised as follows: 


1 Trial records are factually unreliable, because witnesses are prone to lie in 
order to protect themselves. 

2 They focus on the transgressive and so do not tell us about general 
experience. 

3 (And this is a hardline view) they do not, in fact, tell us about the history 
of crime or the transgressors who appear before the courts, but can only 
be used to reveal the history of criminal justice, that is the workings, 
policies and personnel of the courts. This position has been elegantly con- 
tested in a published debate between the two Italian historians, Mario 
Sbriccoli and Edoardo Grendi. While Sbriccoli argues that it is an illusion 
to believe that we can learn anything from criminal records beyond the 
history of legal institutions, Grendi insists that they shed light on the so- 
cial practices which the magistrates seek to discipline.” 


Interestingly, these problems seem to have been more troubling in the late 
1980s than at the time of writing this chapter. All three have been met and 
countered by influential historians who have set themselves up as the cham- 
pions of trial evidence. The defence has been carried out most conspicuously 
from the ranks of cultural historians, who have self-consciously shifted the 
goal-posts of archival research, rendering those problems which I have out- 
lined pretty much irrelevant. Firstly, they have argued that values, percep- 
tions and strategies may be uncovered from the testimony of court witnesses, 
regardless of their factual accuracy. Secondly, they have pointed out that 
a clear sense of what is considered transgressive or deviant enables us to 
draw the boundaries of the normal. And, thirdly, in so doing they have taken 
criminal records beyond the domain of criminal history, using trials to reveal 
more general truths about the society and culture which gave rise to them. 
A manifesto along these lines was presented by Natalie Zemon Davis in her 
book, Fiction in the Archives.'* Davis took the use of court records beyond the 
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conventional realms of criminal and judicial history. At the same time, she 
tackled the problem of unreliability in court records, articulating a new strategy 
for coping with the partialities which inevitably characterise trial evidence. 
Embracing forensic fictions, half-truths and lies, her fascination was with ‘how 
sixteenth-century people told stories..., what they thought a good story 
was, how they accounted for motive, and how through narrative they made 
sense of the unexpected and built coherence into immediate experience’ .’° 

But just when we thought the problems were behind us, a new set of crit- 
icisms has emerged, engaging the cultural historians more squarely on 
their own terms. Thomas Kuehn has criticised the microhistorians’ reading of 
narrative representations in trial records, arguing that they are inclined to 
familiarise the past, ‘making the Other into the Same’. His attack is focused 
upon Gene Brucker’s study, Giovanni and Lusanna, subtitled Love and Marriage 
in Renaissance Florence.'® That book aspires to reconstruct the ‘history of 
a relationship’ between a young Florentine male of high social standing and 
his older mistress of artisan stock. It is based on the trial which ensued when 
in 1455 Lusanna brought a suit against Giovanni for failure to honour his 
promises to her. Kuehn’s point is that these records do not provide us with the 
‘history of a relationship’; rather, they provide us with the ‘narrative of a 
trial’. He baulks, for example, at the way in which Brucker mines the test- 
imony of witnesses for personal details about the central couple. Lusanna is 
described by witnesses on her side as ‘strikingly beautiful’, but then she would 
be (claims Kuehn), for Lusanna’s legal representative would have suggested 
such terms to them as supporting her suit.” Moreover, Brucker’s assertion 
that Lusanna was ‘an extraordinary woman . . . of strong passions . . . prepared 
to risk dishonour to follow the dictates of her heart’, takes no account of the 
prominent role of her brother, Antonio, in pursuing her suit. In Kuehn’s view, 
the family’s desire for revenge and financial compensation may have motiv- 
ated the case quite as much as the dictates of Lusanna’s heart.'* Kuehn 
takes these weaknesses of Giovanni and Lusanna to be typical of microhistories, 
perhaps unfairly, since other works in the genre are more alert to the distor- 
tions wrought by legal procedures. However, his review article does draw 
attention to the more general problem of whether or not we can attempt to 
deduce the character or personality of early modern people from their rep- 
resentations in the courtroom (or come to that anywhere else). In Kuehn’s 
view, microhistorians are particularly guilty of reductiveness in their charac- 
terisation of individuals. Thus Arnaud du Tilh (of The Return of Martin Guerre) 
becomes an imposter, Benedetta Carlini (the nun of Immodest Acts) becomes a 
lesbian, Menocchio (The Cheese and the Worms) is styled as ‘bearer of popular 
illiterate culture’, Lusanna becomes ‘a lover’ and Giovanni ‘a typically ex- 
ploitative young male’. 

The problem has surely arisen precisely because trial testimonies are so 
seductive, and because the protagonists in long-forgotten courtroom dramas 
have a continuing ability to engage our sympathies. But then Kuehn is right: 
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we need to be careful about over-familiarising our historical subjects and effac- 
ing the contexts in which they speak. To quote Thomas and Elizabeth Cohen, 
the editors of an anthology of trial documents from early modern Rome: 


... we social historians, in reading vivid documents such as these trials, walk a 
narrow causeway. On one side yawns an abyss of bafflement, while on the other 
side there gapes a chasm of complacency.’ 


One early modern historian who has been charged with just such com- 
placency is Miranda Chaytor, author of an article on narratives of rape in 
seventeenth-century England.” In a published response, Garthine Walker took 
Chaytor to task over many of her assumptions.*! The most basic accusation is 
that Chaytor, who is informed by psychoanalysis, imposes modern readings 
on early modern accounts of rape. Walker insists that ‘accounts of subjective, 
personal experiences are produced and made sense of within available collect- 
ive, cultural meanings’.”’ In the context of the courtroom, first-person narrat- 
ives are shaped by the constraints of legality, by the demands of the audience 
(in this case, the male officials presiding) and by a concern with reputation 
(what other people — for example, family members or neighbours — will think). 
According to Walker, ‘accounts of rape found among early modern legal 
records ought not, therefore, to be analysed as if they were tales told about 
the self which provided access to a person’s repressed memories or their most 
intimate experiences’ .”? 

From Florence to the Northern Circuit, there is a new unease about the 
ways in which we read and understand court testimonies. The new worries 
are preoccupied not so much with the issues of reliability and typicality (fac- 
tual distortions and the focus on deviance); they turn instead on our responses 
to narrative and self-expression, the two concerns of this chapter. Fuelled by 
the historical vogue for using the methods of psychoanalysis to interpret the 
past, recent debates are not limited to the uses and abuses of trial records as 
historical evidence. They reflect upon the more general question of whether — 
and how - the historian can gain access to subjectivities.°* How does our 
perspective on the narrative of Laura Querini — a character who may be in 
some danger of taking up her place in Thomas Kuehn’s gallery of microhis- 
torical types as ‘the desirous woman’ — change when we turn to explore the 
various contexts in which she presents herself to us? 

First of all, taking heed of the admonitions of Kuehn and Walker, we need 
to consider the legal context. Laura’s transgression fell under the jurisdiction 
of the highest authority of the Venetian Church, the patriarch. The crime 
of her lover, on the other hand, fell under secular jurisdiction, and was tried 
by the Provveditori sopra Monasteri — the Venetian state magistrates, first 
appointed in 1521, with special responsibility for affairs relating to the city’s 
numerous convents.” Laura was interrogated by both authorities, firstly as 
defendant, secondly as witness. Uncommonly, transcripts from both trials — 
amounting to nearly one hundred pages — have survived, preserved within 
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the archives of the Provveditori.2° We are therefore able to contrast Laura's 


forthcoming, confessional mode before the patriarch with her more reticent 
testimony in the trial carried out by the Provveditori. For Laura was hoping to 
protect the identity of the young men who had been the nuns’ lovers, and of 
the lay accomplices who had helped to bring about the sinful events in the 
store-room. When she finally admitted the true name of her lover, Andrea 
Foscarini, she begged the Provveditori to forgive her for having refused to 
name him previously, ‘because I did not want to be his ruin’.?’ 

While the two authorities of church and state were trying different indi- 
viduals, they were trying the same crime, or at least investigating the same 
events, and we need to be sure about how those events were construed as 
criminal. Clearly, Laura and her lover had committed a heinous deed of sacri- 
lege. Indeed, given Laura’s status as Christ’s bride, her lover’s conduct might 
be interpreted as cuckolding God himself.” But if this dimension to the crime 
was understood, it was not prominent in the rhetoric of either the secular or 
religious authorities. In the preamble to the trial, the patriarch held forth 
at some length about the damage wrought by the nuns upon a wall which 
was six stones deep, before finally revealing that one of the men (Foscarini) 
had stayed within the convent ‘for ten to twelve days eating and drinking 
wine, and [that] he had carnal commerce with Suor Laura’.’’ The patriarch’s 
central concern was with the breach of conventual enclosure which had 
occurred at San Zaccaria, and his remarks about the sexual transgressions 
which had taken place as a result of that breach appear almost marginal. This 
preoccupation with walls echoed those Counter-Reformation directives which 
had emanated from the Council of Trent and from Rome in the 1560s, sub- 
jecting all nunneries to strict enclosure, whatever the nature of their rule or 
customary rights. The same rulings pronounced anathema on anyone who 
dared to traverse the holy boundaries of enclosure, in either direction, with- 
out episcopal permission.*° 

Surprisingly, perhaps, considering the customary intransigence of the 
Venetian republic in response to the dictates of Rome, the State lent its secular 
arm to the Church in support of the drive to enclose female religious houses. 
Since the early sixteenth century, the government had busied itself increas- 
ingly with matters of conventual discipline. By the time of Laura Querini’s 
trial, the secular legislation on nunneries had reached its zenith. In 1605, the 
Venetian Council of Ten produced its toughest law to date against unauthor- 
ised intruders, for the first time prescribing the death penalty. The wording 
was as follows: ‘And if in future anyone... is found [unlawfully] inside any 
convent, or is accused of having entered, day or night, even if he is not con- 
victed of carnal commerce, once he has been arrested and the truth estab- 
lished, let him be beheaded.” Unlawful entry to a convent was now punishable 
by death, regardless of whether ‘carnal commerce’ had taken place. Engage- 
ment in sexual relations with a nun was, in terms of the secular law, an 
irrelevance. 
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When we review Laura's apparently open and honest testimony in the 
context of these legal conditions, we now see why she could afford to be so 
self-revealing. For she must have been aware that the authorities of Church 
and State were, above all, concerned to track down her lover and his friend, 
who — wisely, given the potential severity of the sentence that they would 
incur — had fled the city. In the event, the two men were sentenced — in 
absentia — to perpetual banishment, not just from Venice but from the entire 
Venetian dominion; if they were caught within the confines of the territory 
from which they were banned, they were to be brought back to the city and 
decapitated on the scaffold in St Mark’s Square.” 

Although there was a clear jurisdictional divide between the patriarch and 
the Provveditori, there is extensive evidence of cooperation in this case. And 
while church officials insisted on their unique right to try the nuns, and con- 
trolled access of the Provveditori to the nuns, they were also extremely keen 
to assist in bringing Foscarini and friend to justice. So while Laura refused to 
name her lover during the course of a month and a half of interrogations, 
eventually complying under threat of torture, she spoke freely of her own 
errors, including her claim to have seduced Foscarini with love magic, safe in 
the knowledge that it was largely irrelevant to the investigation. Also irrelevant 
was the fact — willingly disclosed — that Laura and her lover had had sexual 
intercourse repeatedly during his stay at San Zaccaria. Of course her own fate 
was yet to be decided; but the range of punishments to which female religious 
could be subjected was very limited. In-house imprisonment, a diet of bread 
and water, deprivation from the chapter and from the convent parlours were 
the most common penalties. Given that Laura’s guilt was not in dispute, hon- 
esty was a tactic which any defence lawyer might have counselled. 

That said, honesty is not a neutral commodity, and Laura’s confessions are 
by no means free from artifice. The details which she supplied about her child- 
hood and her unwilling entry to the religious life were clearly designed to win 
the sympathy of the court. They served to mitigate her errors, placing them in 
the context of a social problem which was all too familiar to the authorities 
in Venice: the high incidence of forced vocations. For it was a matter of con- 
siderable embarrassment for the Counter-Reformation Church (and a certain 
amount of discomfort for the government too) that convents played a highly 
expedient role in the economic strategies of noble families, which — deter- 
mined to prevent the patrimony being frittered away on costly marriage 
dowries — dispatched their superfluous daughters to take the veil.” Laura’s 
assertion that she made her profession with her mouth and not her heart was 
something of a cliché among the testimonies of unhappy nuns, and was an 
inversion of the customary response elicited from female religious during 
patriarchal visitations: ‘I made my profession voluntarily and have always 
remained content.’** Nor was there anything original about Laura’s suicidal 
urges, a familiar topos of forced vocation narratives.** So, in making her testi- 
mony, Laura not only took account of the legal construction of her crime, in 
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an effort to protect her lover; she also emphasised certain aspects of the social 
context of her transgression, playing upon contemporary anxieties about forced 
vocations and their disciplinary consequences. 

As we would expect from a defendant, Laura’s testimony was governed by 
a desire not to incriminate (a concern which applied more to her lay accom- 
plices than it did to herself). She was also driven by a wish to acquit and 
explain herself in the eyes of society — a matter of honour and reputation 
rather than of guilt or innocence in a legal sense. But her narrative is not 
simply about defending and justifying the actions of herself and others. She 
says far too much for that to be the case. The confidence and eloquence of 
her testimony (as well as the content of what she says) indicate a keenness 
above all to speak and to be heard. When we situate Laura within the specific 
conditions of the Counter-Reformation convent, we must remember how few 
opportunities she would have had to express herself. For enclosure meant 
more than the confinement of nuns within impenetrable compounds. It as- 
pired to isolate nuns culturally and emotionally, as well as physically. Endless 
regulations were issued in the effort to control nuns’ contacts with outsiders 
— neighbours and employees, priests and doctors, family and friends. All 
correspondence in which nuns participated was to be strictly censored by the 
abbess; the nuns were not allowed to keep pen, ink, or paper in their cells. 
Reading as well as writing was restricted, and the inspection of convent 
libraries was a standard feature of every visitation. As for music, an area 
which had traditionally offered nuns opportunities for creative expression, 
the picture was similarly bleak. There was a crack-down on the employment 
of lay music-teachers to instruct nuns, and female religious were generally 
discouraged from singing and music-making in church, particularly in the 
presence of a lay congregation. Ideally nuns were to be rendered inaudible as 
well as invisible.*° 

In accordance with the enclosure regulations, Laura’s testimony before the 
authorities of church and state did not take place in an ordinary courtroom. 
Although the Provveditori applied to the patriarch for permission to remove 
her to a secular court, their request was denied. And so the judicial author- 
ities of Church and State were brought into the parlour of San Zaccaria, where 
Laura Querini testified across an iron grille. While the rituals of the confes- 
sional had doubtless schooled Laura in the art of presenting her sins, the trial 
situation presented this noble nun with a rare chance to have her say before 
the patriarch and the Provveditori, fellow members of the Venetian ruling 
class. At a time when reformers aspired to block every channel of commun- 
ication, drastically curtailing nuns’ scope for self-expression, female religious 
developed new strategies for making themselves heard. The space of the trial 
provided nuns with an opportunity to speak to the outside world; their 
responses were often strikingly loquacious. 

In that last respect, the case of Suor Laura Querini recalls that of Menocchio, 
the protagonist of Ginzburg’s Cheese and the Worms. Just as the Friulian miller 
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apparently relished the opportunity of rehearsing his heretical beliefs in front 
of an audience of inquisitors, so the Venetian nun enthusiastically regaled the 
city authorities with her sexual errors. Menocchio paid for his frankness with 
his life. The legal context in which Laura testified meant that her confessions 
carried fewer risks. Notwithstanding the differences, these two cases from the 
early modern period draw attention to the possibilities of the trial as a forum 
for self-expression. 

Such possibilities are, as we have seen, constrained by the conventions and 
practices of particular courts. And in situations where the courtroom leaves 
defendants and other witnesses the freedom to say what they want to say, 
their words may nevertheless be tampered with in the process of transcription. 
In early modern tribunals, witness statements were sometimes paraphrased, 
translated into Latin, or formalised in some other way. The trial records exam- 
ined in this chapter are especially vivid, for they appear to have been tran- 
scribed in full, retaining the linguistic peculiarities of the local vernacular. As 
a means of gaining access to the voices of nuns these documents are precious, 
since the Counter-Reformation restrictions on female religious recounting their 
experiences in writing mean that letters or diaries are as elusive for these elite 
women as they would be for the lowliest members of society. 

For Venetian nuns, shut up in convents from their infancy and barred 
from communication with the outside world, trials afforded a rare oppor- 
tunity to speak out. Their words cannot be taken to be artless effusions of 
individual character (whatever that may be). In the case of Laura Querini, we 
have witnessed the entanglement of the individual in her cultural contexts, 
the complicated balance between the personal and the rhetorical, the con- 
straints and procedures which conditioned a narrative. And yet it is in the 
artificiality of her testimony that we find evidence of Laura’s determination 
and purpose. Fashioned to the demands of her audience, Laura’s story en- 
abled her to control both the record and, to a certain extent, the result of the 
trial. Her testimony was an artefact, a creation, not a reflection of her self. 


Notes 


I am grateful to Jason Scott-Warren, who read and commented upon earlier drafts of 
this chapter. 

1 Archivio di Stato di Venezia (hereafter ASV), Provveditori sopra Monasteri (here- 
after PSM), busta 265, S. Zaccaria, 1614, fol. 9r—v: ‘Io venni in questo Monasterio 
putta piccola in tempo del contaggio . . . ; et poi fui messa a spese nel Monasterio di 
San Vido di Buran dove stetti cinque in sei anni fino che fui accettata Monaca in 
questo Monasterio, che potevo haver intorno quindese anni, et fui vestita, et feci 
poi la professione con la bocca, ma non col core. Io son stata sempre tentata dal 
Demonio di rompermi il collo’. 

2 Ibid., fol. 9r—v: ‘et sempre ho havuto per il tempo passato diverse amicitie propostemi, 
et messemi per le mani da Donna Cipriana, ch'è morta, ma con queste amicitie io 
non ho mai fatto cosa cattiva, cioe non ho perso la mia virginita’. 
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ASV, PSM, bu. 1, fols 39r—41v: decree of the Council of Ten, 7 February 1604. 
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io andavo à star con esso mi sola nè mai ho disnato, et cenato con lui altro che una 
sola volta, ma ben gli hò portato il suo vivere’. 
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The trial of Giorgio Moreto before 
the Inquisition in Venice, 1589 


Brian Pullan 


Since the 1960s, historians of the great continental inquisitions of Rome, 
Spain and Portugal have divided into schools and put their documents to 
different uses.’ Some of them incline to the belief that court records are effi- 
cient only at performing the task of showing how courts proceeded, and that 
they can afford only a sectional view, taken from a peculiar angle, of the 
prisoners and witnesses who came before the courts to undergo interrogation. 
Historians who hold this opinion have therefore concentrated on the struc- 
ture and functions of the inquisitions themselves; on the mentality, aims and 
methods of their judges, officials and supporters; on the political struggles and 
personal rivalries that arose within the institutions; and on the relationship 
between inquisitions and diocesan and lay authorities in the states which 
accommodated them. 

Other scholars, quite the other way, have turned to the prisoners rather 
than the judicial panels, and have looked to the trial records to provide a key 
to the mind and conduct of independent thinkers and rebels against ecclesiast- 
ical orthodoxy. Some have used the transcripts to examine systematic heresies 
formally condemned by papal bulls or conciliar pronouncements. Some have 
explored the ways in which inquisitions advanced or discouraged the process 
by which popular magic began to be perceived as diabolical witchcraft and 
prosecuted as apostasy from the Christian faith. Several writers, in search of 
the typical rather than the spectacular, have examined the routine cases which 
accounted for the bulk of the proceedings conducted by the Spanish and 
Roman Inquisitions. They have shown how, after the first few decades of the 
inquisitions’ existence, when the Spanish Inquisition was no longer pursuing 
judaisers or the Roman Inquisition ‘Lutherans’ and Anabaptists, the judges’ 
concern was mostly with lesser offences: how they pursued and corrected 
speeches or acts which amounted, not to fully fledged heresies, but merely to 
‘heretical propositions’, to abuses of sacraments, to displays of ‘scandalous’ 
ignorance, to superstitious rituals rather than truly diabolical practices. 
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Certain indefatigable researchers have proved themselves as ‘historians of 
great numbers’, undaunted by the prospect of analysing statistically the 44,000 
cases which were examined by the Spanish Inquisition between the mid- 
sixteenth and the early eighteenth centuries and described in the relaciones de 
causas drawn up by the inquisitors and their assistants.? Some, by nature 
project managers, have organised collective enterprises designed to compile 
more accurate and consistent inventories of the proceedings conducted by the 
many local tribunals of the Roman Inquisition in Italy. Their ambition is to 
make international comparisons and to plot the great trends in the institu- 
tion’s history, by identifying changes in the concerns of judges and prosecu- 
tors.’ Other scholars, the miniaturists of the discipline, fascinated by the 
peculiar qualities of particular cases, have striven to ‘see a world in a grain of 
sand’, to uncover the hidden culture of obscure people by paying close atten- 
tion to particular trials or to groups of trials which illustrate a theme. Trial 
transcripts have enabled them to write compelling studies of ordinary- 
extraordinary folk in the firm belief that these have as much right to bio- 
graphy as do people of status. Individualists, persons of modest social rank 
but heterodox opinions and eccentric behaviour, emerge vividly from the 
records if the inquisitors allow them to speak freely, as they give the floor to 
Domenico Scandella, the Friulian miller, or ask for written memoirs, as they 
do of Cecilia Ferrazzi, the pretended saint of seventeenth-century Venice.* 

This chapter has the modest aim of illustrating the day-to-day workings of 
one tribunal, in the hope that readers will draw their own conclusions about 
the judges, the prisoner and the society in which they were placed. It 
will present in English translation the record of the trial of an obscure person 
who was arrested in April 1589 by the Inquisition (otherwise the Holy Office) 
in Venice. The transcript will perhaps throw light on the procedures and con- 
cerns of members of the court. It exemplifies the kind of story that inquisition 
records can tell about the way of life of people in casual employment, who 
lived by their wits rather than their skills as craftsmen: about the manners 
and customs of those who generally left no documentary traces apart from 
bald statements about their births, marriages and deaths in parish registers 
and necrologies. 

The tribunal which inquired into the misconduct of Giorgio Moreto, 
‘Swarthy George’, was one of some forty Italian branches of the Roman Inqui- 
sition, responsible to the Holy Office created in 1542 and the Congregation 
of the Index of 1571. The ecclesiastical judges of the Inquisition functioned 
with the collaboration, sometimes grudgingly and sometimes enthusiastically 
given, of the lay authorities in the states and cities which housed their tribu- 
nals.’ Giorgio was a ribald Venetian sailor, ordinary rather than ordinary- 
extraordinary, who attracted attention by creating scandal and ignoring the 
barriers which the Catholic Church and the Venetian State were seeking to 
maintain between Christians and Jews. Perhaps he was desperate for entertain- 
ment during Lent, the Christian season of intensified self-denial, or perhaps it 
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was a natural sociability which drew him to the ghetto. He was not an isolated 
figure. Several Venetian youths shared his taste for unleavened bread and his 
pleasure in wearing a Jewish hat for a joke, although they did not stand trial 
with him. Giorgio's was one of seventy-five cases involving Jews and judaising, 
some with several defendants, which are known to have come before this 
tribunal in the second half of the sixteenth century. In one respect it was 
unusual. Most charges of judaising were levelled at baptised Christians of 
Jewish stock, many of whom had once been practising Jews themselves, and 
were now suspected of betraying their baptism by returning to or taking up 
the law of the Jews. Giorgio Moreto, however, apparently had no Jewish blood. 
He was a Venetian who hailed from the parish of the Madonna dell’ Orto, in 
the district of Cannaregio, close to the ghetto. His crime was to haunt the 
Jewish quarter, particularly at night, in such a manner as to arouse suspicion 
that he was flirting with Judaism, and enjoying the company of Jews if not 
sharing their beliefs. 

Giorgio’s trial was briskly and decisively conducted. It involved the ele- 
ments of an inquisition processo, without any frills — a denunciation; an in- 
quiry or processo informativo based on information provided by the author of 
the denunciation, and directed not by police officers but by judges, who took 
sworn testimony by word of mouth and had it recorded, seemingly verbatim, 
by the court notary; arraignment and examination of the prisoner; a verdict 
and sentence. The judges acted both as examining magistrates and as the 
magistrates who pronounced judgment and sentence. Certain procedures, 
less vital to the make-up of a trial, were absent. The court did not draw up a 
written indictment. Nor did it formally invite the prisoner to make his defences, 
though under interrogation he put his own side of the case. No advocates 
were appointed for the prosecution or the defence. No formal abjuration was 
required of Giorgio and no spiritual penance was imposed upon him. All these 
things might well have been done in a more complicated process, on which 
— had there been any question of using torture or imposing a death sentence 
— judges in Venice would probably have sought advice from Rome. 

In the absence of a formal indictment, it was not entirely clear what the 
charges were, or which the judges took most seriously. Apostasy, turning Jew 
in order to marry a Jewish sweetheart, was the gravest crime contemplated, 
but it was not the offence which eventually earned the culprit a sentence 
of harsh imprisonment. Several lesser crimes were mentioned and probably 
regarded as more susceptible of proof — breaking the Church’s dietary laws, 
uttering heretical blasphemies, and disobeying the Inquisition itself by defy- 
ing its injunction to stay away from the ghetto. Rejection of the Church’s 
authority was an important component of heresy, though Giorgio, however 
disrespectful in his behaviour, never uttered any profound intellectual state- 
ments or devised any outlandish theories. 

Presented here is a translation made from the monumental edition, by Pier 
Cesare Ioly Zorattini of the University of Udine, of all surviving trials of Jews 


161 


Brian Pullan 


and judaisers conducted by the Inquisition in Venice between 1548 and 1734.° 
The court record has been fully rendered save that the translation does not 
repeat all the standard formulae used at the start and finish of each witness's 
testimony. They differ little from those employed with regard to the first Jew- 
ish witness examined (Jacob, son of David) and the first Christian witness 
(Alessandro, son of Innocenzo). The translation gives only the final version of 
the text drawn up by the court notary, and does not include the words he 
crossed out, either to correct his own errors or to introduce emendations 
requested by witnesses. The endnotes refer to one or two, but not all, of the 
marginal notes made by somebody going through the text and highlighting 
incriminating statements, perhaps with a view to drawing up a list of charges 
or of points on which the suspect was to be interrogated. Most of these notes 
merely state the obvious by repeating phrases used in the record, but occa- 
sionally they help to clarify obscure issues. Very likely, the texts which sur- 
vive in the state archives, as this one does, are transcripts supplied to the 
Venetian noblemen who attended the court. They purport to give a complete 
account of the Inquisition’s proceedings. However, the dialogue they record 
may not have been wholly spontaneous and some unrecorded events may 
have occurred off stage, for it is known that inquisitors sometimes approached 
witnesses beforehand or coached prisoners in the art of showing repentance.’ 

In fact, if not in canon law, the court which judged Giorgio Moreto was 
a mixed tribunal composed of clerical and lay members. Only clerics could 
pronounce sentences and only laymen could enforce them and enable the 
Inquisition to impose anything other than spiritual penances. In Venice, as in 
Genoa, or Savoy, or Ferrara, or Florence, the Holy Office could not make itself 
sufficiently feared without the magistrate’s support.® The constitution of the 
Venetian Inquisition was intended to bind together three authorities which 
shared an interest in the suppression of heresy and to enable them to act in 
unison, even though the possibility of jurisdictional conflict and mutual jeal- 
ousy was latent in their relationship. Papal authority was represented firstly 
by the nuncio, who was not merely a diplomat but also a legate endowed with 
the powers of an inquisitorial judge, and secondly by the Dominican inquis- 
itor, whose authority was delegated to him by apostolic brief. The ‘ordinary’, 
as distinct from delegated, authority of the patriarch of Venice was important 
to the tribunal, although it had not always been essential. In the words of 
the canonist Francisco Pena, writing in the late 1570s, ‘There are two kinds 
of judges in matters of faith, the first being ordinaries, such as the supreme 
pontiff of Rome and the bishops of the various places, who receive power and 
jurisdiction over heretics by divine right when they are ordained or con- 
secrated.’ As the record of this trial shows, the patriarch usually delegated 
the task of hearing routine cases to his vicar, even as the nuncio entrusted 
some of his own responsibility to an assistant known as an auditor. Since the 
early fourteenth century, canon law had enjoined the ordinary and the in- 
quisitor to act together when imprisoning a suspect, authorising torture or 
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pronouncing sentence. They had not always done so in sixteenth-century 
Venice and, on occasion, the patriarch and his vicar-general had proved to be 
more aggressive than the inquisitor himself.’ 

Formal sessions of the tribunal were attended by at least one of the three 
senior Venetian magistrates known as the Tre Savii sopra l'Eresia, who acted 
as the eyes and ears of the Venetian State if not as its mouthpiece. They 
represented the Republic’s legitimate interest in the pursuit of heresy. In Venice, 
as in most states and societies, heresy was associated with disorder and sub- 
version, especially if the suspected heretics were Venetians, Venetian subjects, 
or other Italians. Venetian authorities showed less enthusiasm for pursuing 
Germans, Flemings or Frenchmen denounced for heresy while visiting or 
sojourning in Venice. Baptised Jews from Spain or Portugal who came to 
Venice as approved Jewish traders received guarantees against prosecution 
for heresy in and after the year of Giorgio’s trial, 1589.'° As a native Venetian, 
Giorgio himself could plead no privilege and it could be said that his bad 
behaviour violated the laws of the State as much as those of the Church, for 
the Venetian Senate had created the Venetian ghetto and Venetian magis- 
trates regulated it. 

The Tre Savii existed both to spur the Inquisition on and to prevent it from 
acting against the State’s commercial or political interests or trespassing on 
its jurisdiction. In Italy generally, complaints that the Inquisition was tepid 
and ineffective were as common as charges that it was breaking its bounds.” 
Fierce controversy had arisen, especially between the Republic and Pope Julius 
Ill in 1550-1, over the precise role of lay judges in tribunals of the inquisi- 
tion. Were they to be fully-fledged inquisitors themselves, or mere collateral 
judges and consultants, or simply coadjutors who supplied the force of the 
secular arm when called upon to do so? The State would have had them be 
judges; the pope threatened excommunication for laymen who infringed the 
jurisdiction of the Church.” 

It seems clear that in 1589 the Savii were, as they had always been, more 
than mere executors of clerical decisions; they almost certainly took part in 
deliberations of the court, although in the past the State had been anxious 
that their interventions should not be recorded." Appointments to their posi- 
tions were generally, until the mid-1590s, of a conciliatory nature, since most 
of the Savii were pious, elderly men unlikely to pick unnecessary quarrels 
with their ecclesiastical colleagues. They had almost invariably served as mem- 
bers of the Council of Ten, Venice’s permanent committee of public safety; 
indeed, in the course of at least one trial, they had been said to represent the 
Ten in the Inquisition.'* Of the laymen who attended the Moreto trial, Giovanni 
Battista Querini, seventy-nine years of age, was serving his sixth term as a 
Savio; Andrea Bernardo, aged seventy-one and a former governor of Padua, 
his third term; and Federico Contarini, a new recruit, was a mere baby of fifty- 
one. He had risen with unnatural speed through Venice’s gerontocratic pol- 
itical system because he had been able, in 1571, to purchase an honourable 
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office, that of procurator (i.e. advocate or protector) of the church of St Mark’s. 
This had given him access at an early age to the Ten and its attached com- 
mittee, the Zonta. His pro-papal zeal and enthusiasm for the Jesuits were said 
to be so strong that, had the full extent of his Roman sympathies become 
known, his reputation in Venice would probably have been ruined.!° He was 
hardly the man to restrain the Inquisition from acting against the irreverent 
and disorderly Moreto. 

It was the task of the Inquisition to pursue heresy, even in its inchoate 
forms, and even where it seemed to arise out of ignorance or frivolity rather 
than from a resolution to defy the Church and question its teachings. Should 
people allegedly speak, act, or neglect their religious duties in such a way as 
to give rise to suspicion of heresy, the court could justifiably call on them to 
prove their faith and to confess, acknowledge and repent of errors. In Venice 
the Inquisition had no business with religious offences such as improperly 
entering convents or simple blasphemy, which, since they raised no subtle 
theological issues, could properly be dealt with by lay magistrates.'° It seems 
likely that Giorgio Moreto first fell into the hands of a Venetian police magis- 
tracy which suspected him of disorderly conduct and breaking the state’s 
rules concerning the ghetto, but handed him over to the Inquisition when it 
became clear that his behaviour also bordered on the heretical because he 
was violating Lent and courting a Jewish girl. 

Since the Savii sopra I’Eresia were active members of the court, the Inquisi- 
tion was calling on representatives of what appeared to be very different legal 
systems, one based on professional and the other on amateur judges. The 
inquisitor and some of his colleagues were trained in theology or canon law 
or both these disciplines, and could read procedural manuals designed to take 
them through every step of the trial.'” On the other hand, Venice’s republican 
political system was based on a brisk rotation of offices among members 
of a legally defined ruling order, a hereditary, untitled, urban nobility often 
called a patriciate. No distinction was made between judicial posts and fiscal 
or administrative offices, and no professional qualifications were required in 
order to fill any of them. As judges Venetian noblemen were expected to pay 
attention to equity and to exercise discretion and common sense in passing 
sentences. Venetians, jealous of their sovereignty, were well known for their 
refusal formally to acknowledge Roman and canon law, which they were 
believed to dismiss as unacceptable symbols of papal and imperial dominion. 
Many inquisition cases, however, involved straightforward questions of fact 
as much as theological issues, and the Moreto case was one of these, though it 
also raised questions about the intentions which lay behind the words and 
deeds attributed to the prisoner. The lay members of the court would have 
had something to contribute to the case’s resolution, which dispensed entirely 
with spiritual ceremonies and penalties.'* 

The scene of Giorgio’s crimes was the Venetian ghetto. This had originated 
in a disused copper foundry, on a site which had happened to be available in 
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1516 when the voices of preachers, inveighing against intimacy between 
Christians and Jews, had become so strident that the government was dis- 
posed to pay them heed. Ghettoisation made it possible for Jews to live in 
Venice but not be of it, in a crowded enclave which was to some degree self- 
governing. In 1589 the ghetto consisted of two districts, the large Ghetto 
Nuovo originally intended for the so-called ‘Germanic’ Jews (many of whom 
were really Italians) and the small Ghetto Vecchio. Theoretically at least, the 
Ghetto Vecchio, which had been enclosed and reserved for Jewish occupation 
in 1541, was for ‘Levantine’ Jews who were, or had been, or could claim to 
be, subjects of the Ottoman Empire.'? 

Venice agreed to the presence of the Jews, partly because they served the 
economy by performing specialised functions, as Germanic and Italian Jews 
provided pawn offices and Spanish and Portuguese Jews promoted trade with 
the Levant; partly because they gave employment to Christians and consumed 
their products; and partly, too, because they were potential converts to Chris- 
tianity. Since the mid-sixteenth century the city had maintained a house of 
converts, the Pia Casa dei Catecumeni, in which a small number of Jews and 
Muslims who had professed interest in turning to Christianity were instructed 
in the essentials of the Catholic faith. It was often argued that unless Jews 
lived in some place close to Christian society, they would never change their 
ways and beliefs. But in the view of authority, both ecclesiastical and lay, 
it was vital to maintain a hierarchical relationship between Christian and 
Jew, to demonstrate the superiority of Catholic Christianity to Judaism. It ought 
to be unthinkable that Christians should contemplate turning to Judaism, and 
it was scandalous that Giorgio Moreto should boast that he had thought of 
doing so. Proximity must not lead to intimacy, or business dealings to social 
relations: Christians were not to mingle with Jews on equal terms, to sit at 
their tables, to sleep under their roofs, or to share their beds. Levantine Jews 
bore turbans, but others were generally obliged to wear yellow or red hats, 
intended to forestall familiarity by contrasting garishly with the black hats of 
the Christian laity. As the trial record shows, frivolous disrespect for this badge 
of religious allegiance contributed to Giorgio Moreto’s downfall.”° 

Separation between Christians and Jews was not intended to be total. The 
day was for business transactions; crowds of Christian customers flowed into 
the ghetto, bent on pledging or redeeming at the pawn offices, or on making 
purchases or sales at the second-hand shops. Giorgio Moreto described him- 
self as doing ‘a bit of brokering’. Indeed, the economic activities of Jews were 
liable, in Venice and other cities, to generate middlemen who dealt on behalf 
of clients with pawnbrokers and second-hand dealers, supervised and recorded 
transactions, and used their know-how to bring buyers and sellers together. 
In the late sixteenth century there were at least sixteen officially recognised 
brokers in the Venetian ghetto (twelve Christians and four Jews), and they 
were evidently concerned both with the second-hand trade conducted by the 
Germanic Jews and with the transactions of Levantine Jewish merchants.*! 
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Three Christian brokers were summoned to give evidence in the Moreto case. 
It is unlikely that Giorgio himself, scraping a living by his wits, had any official 
status or paid the government’s brokerage tax. But his trade gave him reason 
to be on the streets by day. 

Giorgio was on much shakier ground when he ventured into houses by 
night. A curfew was imposed on Jews, from an hour or two after sundown, 
and enforced by the warders on duty at the gate. In March 1589 a decree of 
the magistrates in charge of the ghetto permitted Christians to remain in the 
place, at least in winter, until the fourth hour of the night, but only if they 
were performing recognised services for the Jews.” Giorgio Moreto’s enthusi- 
astic participation in Jewish festivities would scarcely have met with official 
approval. Like the brokers, the warders on the ghetto gate were expected to be 
reliable and well-informed witnesses to occurrences in the Jewish quarter, 
and two of them were summoned by the Inquisition to testify in Moreto’s 
case. One was the elderly Domenico Spadini, called ‘the Gobbo’, otherwise 
‘the hunchback’; the other was his son, Antonio, whom Giorgio accused of 
bearing false witness against him. Did Shakespeare get to hear of them, trans- 
form them into Lancelot and his gravel-blind father, ‘Old Gobbo’, and include 
through them an oblique reference to the ghetto in The Merchant of Venice? 
The story of Giorgio and his Jewish girl, Rachel, reads a little like a plebeian 
version of the tale of Lorenzo and Jessica, but without a happy ending. How- 
ever, two of the main protagonists of Giorgio’s story — Rachel and her father, 
Isaac the Deaf, — are tantalisingly absent from the list of witnesses examined 
by the Inquisition.” 

By definition trials are concerned with improper behaviour and tell us about 
those alleged to have overstepped a mark. However, by studying deviance one 
comes to know what was considered correct, or at least what was expected by 
the authorities represented by the judges. Giorgio’s offence was to challenge, 
perhaps unthinkingly, the orderly scheme which authorities, both clerical 
and lay, were seeking to impose upon Venice as upon other Catholic cities. 
Since all human beings were sinners, good and evil, fidelity and infidelity, 
chastity and fornication could all have their places in a Christian society. 
Indeed, institutionalised ‘lesser evils’ such as licensed prostitution and usuri- 
ous moneylending could be justified on the grounds that they were practised 
by outcasts in such a way as to prevent them from corrupting respectable 
Christians. But right order had to be expressed visibly by reserving spaces for 
particular purposes and making attempts to separate good physically from 
evil, purity from impurity, the sacred from the profane. This end had to be 
achieved not only by means of the ghetto, but also through such measures 
as the separation of prostitutes’ dwellings from sacred places and the ban on 
whores visiting churches at certain times; the protection of nunneries from 
violation; the removal of beggars from streets and churches and their con- 
signment to the hospital of the Mendicanti, established in the 1590s.** It 
seemed shocking to Giorgio’s delator that he should mix up things that ought 
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to be kept apart — not only that he should confuse Carnival and Lent, but also 
that, having scourged himself one day in honour of Christ’s passion, he should 
venture the next day into the ghetto, the territory of Christ’s enemies. No 
doubt the Roman Inquisition bore cases like his in mind when it decreed in 
1598 that ‘Christians attending Jewish circumcisions, accepting breakfasts 
[ientacula] or unleavened bread, serving in the houses of Jews, conversing 
with them in a familiar vein, or discussing matters of faith with them shall be 
punished, together with those very Jews, by the Holy Office.’ 

Up to a point Giorgio’s conduct was ambiguous: his presence at Jewish 
festivities could conceivably be explained as part of a devious scheme to woo a 
Jewish girl and, by converting her, to win a soul for Christ. Even so, he had 
not informed or involved the officials of Venice’s house of converts, the Pia 
Casa dei Catecumeni, and by failing to do so he was taking a grave risk. In the 
end, when he ignored the Holy Office’s injunction to avoid the ghetto, there 
could be no doubt of his disobedience, whether drunk at the time or not, to 
authority and its explicit commands. 


The Record of Proceedings Against Giorgio Moreto 


Thursday 6 April 1589 

Against Giorgio, called Moreto, otherwise the mariner. Presented by Don Jacopo, son of 
Pietro Malosso, deputy constable of the Five Lords Justices of the Peace.*° 

My lords of the Holy Office. I, your unnamed informant, being a Christian and your 
most loyal servant, do not wish to conceal from you the wicked ways pursued by 
Giorgio, known as Moreto, mariner, who shows no respect for the holy ordinances you 
have posted in Santi Giovanni e Paolo, or for the justice of God. For he, in contempt of 
the holy decrees of mother Church, habitually eats with Jews and associates with 
them at all times of the year, and he eats and goes masked and makes merry in such a 
manner as to make no distinction between Lent and Carnival, a thing that is not to be 
tolerated by your most excellent lordships. 

The first point is that on 22 March, at the nuptials of the Jew Solomon Maestro, 
he [Giorgio], being in attendance with a lighted torch in his hand, invited the 
Jewish people in and received them in the manner of Jews, and then, when they were 
assembled, repaired to the house of the Jew Jacob di Oresi, where was the oven at 
which they cooked capons and other roast meats which are forbidden to us Chris- 
tians at that season, and he pulled a capon off a spit which they had removed from the 
oven, and tore it apart and ate it. Present were the said Jacob di Oresi, and Jacob, son 
of David Bichele, and the man who works pasta for Jacob, and his baker, who are both 
Christians, whom Jacob will name. 

Likewise, concerning the nuptials of Moses Moresco, a Jew, during this same Lent, 
Tonin, son of the Gobbo [hunchback], warder of the ghetto, had occasion to say to 
Messer Alvise Minotto, who disposes of a wardership of the ghetto, that this Giorgio 
eats meat and is worse than a Jew.” When the Jews are holding vigils over new born 
boys in order to circumcise them he goes along and attends all vigils until daybreak 
together with the Jews, as is their custom, and when there are feasts and dances he 
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attends them and is forever inviting and leading other Christians to them, and he 
goes masked during Lent. Witnesses are the warders of the ghetto, and Abram Levi, 
servant to the Jacobi di Mezo, and Benedict, son of Orso Scocho, a Jewish mercer from 
Padua. 

And the said Giorgio is courting a Jewish girl, the daughter of Isaac the Deaf, and 
because her father the Jew and her relatives and others reproved him and threatened 
not to give him the girl, it was said that he wanted her at any price, even if he had to 
think of becoming a Jew. Witnesses are David Medici, and Samson, son of Vital, butcher, 
his father and uncle to the girl.’* 

On Good Friday he was heard to say in the ghetto that he wanted to scourge 
himself, and on Easter Saturday when any passer-by touched him he cried: ‘Oy, don’t 
touch me, I’ve been beating myself.’ And he said those words in the middle of the 
house of that Jewish woman that we are building, in the presence of the Jewess Michiela 
Capagia. Furthermore, by examining the Christian warders and the Jews it will be 
found that he, Giorgio, is in the ghetto at all hours of the day and night, and this I have 
made known to your lordships so that, having had the truth, you may give me some- 
thing to help me live and support my family, and I commend myself to your favour.”? 


Saturday 8th April 1589 

With the noble lords Giovanni Battista Querini and Andrea Bernardo in attendance, and 
before the reverend master Stefano Guaraldo of Cento, inquisitor, and the reverend lords 
Anteo Claudo, auditor to the papal nuncio and Desiderio Guidone, vicar to the patriarch, there 
appeared in answer to a summons Jacob, son of David, a Jew dwelling at present in the Ghetto 
Vecchio, and the oath was administered to him, which he swore upon a pen, in the manner of 
the Jews.*° 

Asked if he knew one Giorgio, called Moreto, mariner, how he knew him and for how 
long, he replied: ‘I have known this Giorgio for perhaps six to eight months.’ 

Asked upon what occasion, he answered: “This Giorgio frequents the ghetto by day 
and by night, and it is said that he is courting a young woman, the daughter of Isaac 
the Deaf.’ 

Asked how he knew that this man was courting the Jewish girl, he answered: ‘I 
know it because Giorgio has told me on many occasions that he is courting her and 
that if he could lead her away he would.’ 

Asked if he had seen Giorgio eating in the ghetto, at what time and on how many 
occasions, he answered: ‘I have seen him do so many times, mostly on the street in the 
ghetto, and I have seen him eat buns | focaccie| and cottage cheeses [puine], and he 
snatched the cheeses from the vendors, and it all happened during this Lent just past, 
but I have not seen him eat meat or capons.’ 

Asked if he had seen Giorgio at the nuptials which were celebrated in the ghetto, 
and at other festivals, he answered: ‘I have seen him at festivals in the ghetto and seen 
him dance at those festivals, and this carnival I myself arranged two or three feasts in 
the house of one of my masters, and Giorgio came there to dance.’ 

It was said to him: ‘With whom did the said Giorgio dance and in what manner?’ 

He answered: ‘He danced with our Jewish women and I have seen the said Giorgio 
go to dance at all the celebrations in the ghetto, for you cannot hold a ball without he 
goes to it.’ 

The witness was asked if he had seen the said Giorgio at the wedding of one Solo- 
mon, a Jew, and he answered: ‘No, my lord, I did not see him.’ 
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Duly examined as to personal details, he gave his age as forty years. He confirmed 
his testimony after it was read over to him and silence was imposed on him upon a 
penalty to be determined at the court’s discretion.*' 


Benedict, aged seventeen, son of Orso dalla Mano, a Jew dwelling in the Ghetto Nuovo. 
Asked if he knew one Giorgio Moreto, mariner, he answered: ‘Yes, my lord.’ 

Told to say for how long, and on what occasion, he answered: ‘Giorgio has fre- 
quented the ghetto for perhaps nine years. I have seen him speak with Jews. He used to 
make a lot of noise, and I have seen him take fruit and eat it.’ 

Asked if he knew or had heard tell that the said Giorgio has fallen in love in the 
ghetto, he answered: ‘I have heard it said that he is in love with a Jewish girl, the 
daughter of Isaac the Deaf, a cook.’ 

Asked if he knew or had seen or heard tell that the said Giorgio had often eaten in 
the houses of Jews, especially meat or capons, he answered: ‘No, my lord, I have not 
seen him, nor have I heard that said.’ 

And in response to a question he said: ‘I have seen him several times at Jewish 
festivities, dancing with Jewish women.’ 

In reply to a question he said: ‘I did not see him at the wedding of the Jew Solomon 
Maestro, because I was not present at that wedding, and I know no more of this matter.’ 

He confirmed his testimony and added: ‘Since you swore me to tell the truth, I have 
heard from the warders of the ghetto, who are Christians, that this Giorgio sometimes 
spends the whole night in the ghetto and gives them great trouble in opening and 
closing it. Their names are Giovanni Maria Razzer and Giacomo Zotto [the lame man], 
a Friulian, and I do not know the surname of the second man, but he is the son-in-law 
of Giovanni Maria Razzer.’ And he added again: ‘I heard this said by certain Jews, who 
had it from the warders themselves.’ 


Abraham Levit, son of Vivian, aged twenty-nine, a Jew of the Ghetto Nuovo. 

To an apposite question, he replied: ‘I have known this Giorgio by sight for seven 
or eight months and have seen him at a ball disguised in a bautta [a little cloak used 
in masquerades]. When he came they suspected that it was he, and the maidens 
withdrew and there was no dancing. It happened during our last Carnival and the 
Christian Lent. There is a Jewish maiden and it is said that Giorgio is courting her, and 
that was why they departed.’ 

To an apposite question he replied: ‘I have not seen him eat in the houses of Jews 
and have heard nothing of such things, but I have certainly seen him eat some of our 
matzos, which are made of flour and cold water, in the street last Lent. I have heard 
the warders complain that he lingered in the ghetto until the fourth and fifth hours 
after sundown.’ 


Before the same gentlemen there appeared in answer to a summons Alessandro, son of 
Innocenzo, dwelling in the parish of Santa Maria Formosa, and the oath to tell the truth was 
administered to him, which he swore on the holy gospels of God. 
To an apposite question he answered: “This year and last I have been to the ghetto to 
cook their matzos, and at this oven the Jews cook capons, pigeons, veal and several 
other things, mostly on Friday for Saturday, and in the evening they put the pots in 
the oven for the sabbath morning.’ 

Asked if he knew one Giorgio, called the Moreto, mariner, he replied: ‘I know 
one Giorgio, who had himself called by that name throughout the ghetto. He has a 
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pointed beard and is taller than me, a young man of some twenty-two or twenty-three 
years.’ 

To an apposite question, he said: ‘This past Lent, when a couple of Jewish weddings 
were held in the ghetto (Levantines, I think), after the matzos had been baked they 
brought capons, doves and tarts to the oven to be cooked, and those who were cel- 
ebrating the weddings, either the masters or the servants who had brought the stuff 
to be cooked, said to the Jew who owns the bake house where I was doing the cooking, 
“Take one of the very best capons for your offering!” So the owner of the bake house 
took a capon out of the pan, and this Giorgio tore a leg or a wing off this capon which 
had been cooked, and he ate it, and he smeared some of it on me, and the Jew who 
owns the bake house, whose name is Gneccole, burst out laughing. I don’t remember 
the exact day, but it was one day last Lent.’ 

And to an apposite question he said: ‘I did not see this Giorgio eat with Jews, but 
I did see that when the Jews were eating at their celebrations the said Giorgio stood by 
with a torch in hand to give them light.’ 

It was said to him: ‘Who was present when Giorgio ate the wing or leg of the 
capon?’ 

He answered: ‘Gneccole and I were present, and so were other Jews, but I do not 
know them, and when Giorgio held the torch for the Jews the porter who is son of 
Gobbo and a Christian was also present.’ 

Duly examined as to personal details, he gave his age as twenty-five years. He confirmed 
his testimony when it was read over to him. 


Antonio, son of Domenico Spadini, aged twenty-four, warder of the ghetto. 

In answer to an apposite question he said: ‘I know this Giorgio, called the Moreto, 
mariner, a young man of some twenty-eight years, with a little black beard, of swarthy 
complexion and my own height, and I have known him since Carnival, for he is for- 
ever in the ghetto by day and by night, and gives much trouble in opening and closing 
the ghetto. And my father remonstrated with him and he swore: “Al cospettazzo de Dio, 
putanazza de Dio, you are my foe and give me as much displeasure as you can!” * 

Asked if he knew or had heard tell or seen that the said Giorgio had eaten meat by 
day or by night in the ghetto and at what time, he replied: ‘Last Lent I saw the said 
Giorgio eat meat, for there were hens, capons and meat in the Ghetto Nuovo in the 
house of a banker’s servant. The servant is called Moses, his master the banker Samuel, 
and Moses had taken a wife and was celebrating his wedding, and Giorgio ate on his 
feet, and eating at the table were the Jews Sosilo, Baruch the tailor, Auromene, Ezekiel, 
and others who saw when Giorgio ate meat.’ 

To a question he replied: ‘I have seen him many times in the ghetto making a great 
deal of noise. This Giorgio was in love with a daughter of Isaac the Deaf, and he goes to 
the festivities in the ghetto, and at night he goes in disguise with a mask on, and he 
gave me his masks and false beard and cap for safe keeping, and I know nothing 
more.’ 


Tuesday 11 April 1589 
Before the illustrious and reverend lord archbishop of Ragusa [Hieronimo Matteucci], papal 
nuncio, the reverend father inquisitor, and the reverend Don Desiderio Guidone, vicar to the 
patriarch, with the noble lords Giovanni Battista Querini and Andrea Bernardo in attend- 
ance, there appeared in answer to a summons Samson, son of Vital, a Jewish butcher dwelling 
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in the Ghetto Vecchio, and the oath to tell the truth was administered to him, which he swore 
upon a pen, in the manner of the Jews. 

Asked if he knew one Giorgio, called the Moreto, mariner, and for how long and upon 
what occasion, he answered: ‘I have known him for about a year, since he arrived on 
a ship with certain Jews.' 

Asked if he knew or had seen or heard that the said Giorgio frequented the ghetto 
and for what purpose, he replied: “This Giorgio spends almost the entire day in the 
ghetto and is there at night up to the sixth or seventh hour after sundown, in and out 
of the usual hours, and hence he stays at a house, because he is courting a Jewish girl, 
the daughter of Isaac the Deaf.’ 

Asked if he knew or had heard tell that the said Giorgio had said anything about 
the said girl, he replied: ‘This Giorgio has had occasion to say several times that he 
wants to lead this girl away, and if he cannot, then to have her he is willing to become 
a Jew, and I have heard this several times from his own lips. I do not remember who 
was present at the time. And because I am a butcher in the ghetto this Giorgio has 
come several times to plague me at my stall and take chops and other meat to eat in 
company with Jews. To get rid of him I had an order drawn up by an Avogador, but I 
do not remember who he was, for he did not come to my stall.’ 

In reply to an apposite question, he said: ‘These last few days, Giorgio was wounded 
in the ghetto by certain Christians, on account of the matzos (or so they say) which 
Giorgio was going round the houses and collecting and was unwilling to give to those 
young men.’ 

To a question he said: ‘I do not know that this Giorgio ate meat in the ghetto on 
days forbidden to Christians and I know nothing else of this matter.’ 

Duly examined as to personal details, he gave his age as forty-three years. He confirmed 
his testimony when it was read over to him. 


Joseph Zozzoli, Jew, son of Salvadio, aged forty-four. 

In answer to an apposite question, he said: ‘I have known this Giorgio, called Moreto, 
mariner, for about two years, for he sometimes enters the ghetto and does a little 
brokering.’ 

At this point there arrived the noble lord Federico Contarini, procurator of St Mark’s. 

‘I see him almost all the day in the ghetto, for he is courting a Jewish girl, the Deaf 
Man’s daughter.’ 

He was asked if he knew or had heard tell that the said Giorgio had eaten meat in 
the ghetto on days forbidden to Christians, and answered: ‘I have neither seen nor 
heard such things.’ 

He was asked if he knew or had heard anything else concerning the person of the 
Deaf Man’s daughter, and replied: ‘I have heard nothing else, save that he is fond of 
her, and I know nothing more.’ 


The Jew Benedict the Roman, son of Donato, aged forty-five. 

In answer to an apposite question, he said: ‘I know one who goes about the ghetto, 
and his name is Giorgio. I do not know that he is a mariner, but he is known as the 
Moreto and may be about twenty-five years of age. He has little beard, is not very tall, 
and seems almost always to be in the ghetto during the day. At night I do not look and 
have heard nothing; I have no knowledge of his being in love in the ghetto, and I have 
never seen him eat meat there, for I have no acquaintance with him and do not seek 
his company.’ 
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The Jew Abraham, son of Salvadio, aged twentu-six, dwelling in the Ghetto Vecchio. 

In answer to an apposite question, he said: ‘I have known this Giorgio for some ten to 
twelve months, and he walks up and down in the ghetto and does some brokering in 
the ghetto and generally frequents the place; I have seen him around, but have never 
seen him eat anything save a matzo or two.’ 


The Jew David Medici, aged twenty-five, dwelling in the Ghetto Vecchio. 

In answer to an appropriate question, he said: ‘I know this Giorgio, who is a Christian, 
and I have known him for about a year. He frequents the ghetto and goes to-and-fro 
all day on the street.’ 

He was asked if he knew or had heard tell that Giorgio had fallen in love in the 
ghetto, and answered: “The crowd in the ghetto say that he is in love and is courting a 
Jewish girl, the daughter of a deaf Jew called the Steward [Scalco].’ 

To a question he replied: ‘I have never seen him eat or take a meal in the ghetto, 
nor have I heard of him doing either.’ 

To a question he replied: ‘I never heard tell that Giorgio had occasion to say that if 
he could not have the Jewish girl he would wish to become a Jew.’ 


The Jew Jacob, son of Servadio, aged about twenty-eight, dwelling in the Ghetto Vecchio. 
To an apposite question he replied: ‘I have known this Giorgio for one or two years, 
and he goes to-and-fro in the ghetto and does a bit of brokering, and I have not heard 
tell that Giorgio fell in love in the ghetto. I do not know, and I have not seen or heard 
it said that Giorgio ate in the ghetto by day or by night.’ 


Thursday 13 April 1589 
With the lord procurator Federico Contarini in attendance, and before the very reverend 
father, Master Stefano da Cento, inquisitor, the reverend lords Anteo Claudo, auditor of the 
lord papal nuncio, and Desiderio Guidone, vicar to the patriarch of Venice, the man named 
below was brought from prison and sworn to tell the truth. 
Asked his name, surname, country and occupation, he answered: ‘My name is Giorgio 
Moreto of Venice, and I have had different occupations, for I have been a trader and 
am now a mariner.’ 

Asked if he was accustomed to frequent the ghetto and to live there by day and 
night, and for what reason, he replied: ‘It is my habit to frequent the ghetto during the 
day because I go about and do a bit of brokering, and have sometimes been there 
at night, when I have gone to celebrations and to eat with Jews and things of that 
kind.’ 

To a question he said: ‘I have been at many Jewish festivities and do not remember 
any in particular, but there was one in the house of the Jew Scocco, another in that of 
Abraham Boaf, and various others which were held at night, and I went to their 
banquets and ate with them, but never ate any forbidden foods, because they have 
their feasting at the time of our Lent, and I ate bread, olives and fruits and danced 
unmasked at their balls upon several occasions, and I danced with the Jewish women, 
and the Jews ate meat at their meals, but I did not eat at their tables and kept apart, so 
that even if they were only eating fish I did not have it, but ate only fruit, bread and 
some of their matzos.’ 

To a question he said: ‘I danced with the Jewish women, both the wives and the 
maids, and they took me for partner and I them. I have frequented the ghetto ever 
since I was born, because I live nearby at the Madonna dell’ Orto, although I have 
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been closely connected with it only for the last sixteen months, of which I spent six or 
seven in Alexandria, and the rest of the time I have been often in the ghetto.’ 

He added, in response to another question: ‘I would remain in the ghetto until about 
the fourth, fifth or sixth hour after sundown, but I have never slept there, and if you 
find out that I did your lordships must do as you please. I could not tell you how many 
times I ate in the ghetto, but it might have been thirty, forty or a hundred — I do not 
remember.’ 

Asked whether he ever ate meat or the products of dairies in that place during Lent, 
he replied: ‘No, my lord, I never did.’ 

Admonished to tell the truth, he replied: ‘I am here to tell the truth, and I trust in 
God and the Mother of Grace that they will help me to speak it.’ 

Asked whether he was in love with any Jewish maiden, and if so with whom, he 
answered: ‘I am courting a Jewish maiden, the daughter of those who brought this 
suit against me, who are not only persecuting me in this place but have pursued me 
through all the tribunals of Venice. By the grace of God they have never succeeded in 
harming me, and I do not believe they will do so here.’ 

To a question he replied: ‘Those who brought suit and are persecuting me are 
the brothers Samuel and Isaac Semcha and their sons and all their relatives; and one 
Solomon, a Jewish butcher, who is my enemy. Other enemies I do not have, to my 
knowledge.’ 

To a question he replied: ‘This Jewish girl whom I am courting bears the name of 
Rachel and I have been wooing her for sixteen months, since I began visiting the 
ghetto so often.’ 

Asked if he thought of taking her to wife or had had her in some other way, he 
answered: ‘If the said Rachel had been willing to come with me as she promised, I 
would have had her baptised and taken her to wife, and I would have done so will- 
ingly, and I hope in God that she may still resolve to convert! It is true that I boasted 
and bragged to many people that I wanted to lead the said Rachel away, but I always 
meant to do so with her consent, because she promised to come with me, as I said. And 
because her relatives became aware of this they stopped up the doors and balconies 
and hatched a thousand plots and wanted to injure me.”* 

Asked whether he had ever had occasion to say or had thought in his heart that 
if he could not lead this Rachel away he would want her on any terms, even if he 
thought of becoming a Jew, he answered with a smile: ‘I never said or thought or 
imagined such a thing. I'd have had to be out of my mind!’ 

On being told that he must resolve to speak the truth, because witnesses have been 
examined and deposed that he said such things, he answered: ‘I never said anything of 
the sort, and if any false witness has said so, I do not intend to be punished, because it 
must be some enemy of mine.’ 

Asked if he had ever blasphemed, by way of intimidating the warders of the ghetto 
who did not want to open the door for him, he replied: ‘No, my lord.’ 

To a question, he replied: “The reason for my enmity towards Samson the butcher 
is that he is the trading partner of Samuel Semcha and that one day I went to ask him 
for meat and he would not give it to me, and I threatened him, saying that one day I'd 
get it, for which reason he took out a court order against me at the Avogaria.’ 

He was told that he must resolve to tell the truth as to whether he ate meat during 
Lent or at other forbidden times, because there were three witnesses who said that 
they saw him do so and had not been named by him as enemies, and he answered: ‘If 
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they say that they saw me eating meat they must be false witnesses, and if one of them 
was Tonin, son of the Gobbo, a warder in the ghetto, who is a Christian, then I chal- 
lenge him as a false witness, because he has been declared such by the Criminal Court 
of the Forty. If another was Benedict Baruc, a Roman Jew, I say the same of him, 
because he too has been declared a perjurer, and so have one Capon, a Jew, and one 
Polenta — they are all false witnesses, and have been declared such.’ 

He was asked if he had other enemies — but he must be truthful — and he replied: ‘I 
have told the truth.’ 

He was asked if he thought it good, as a Christian, to court Jewish women and seek 
to lead them astray, and answered: ‘Yes, my lord, I do think it good, because I have my 
conscience, and there have been others who have been led away and been baptised, 
and so I hope to do with her and have her convert and be baptised, and these things 
are in my heart and my intentions.’ 

Asked if there is any Christian baker who is his enemy, he answered: ‘I am not 
aware of having any baker as an enemy.’ 

In answer to a question, he added: ‘Nor any innkeepers, shopkeepers, or others.’ 

Asked if he was ever in a place where meat was cooked, such as capons, roasts, or 
things of that kind, he answered: ‘I was at the bake house of the Jew Jacob di Oresi this 
last Lent, and I do not know what day it was that, when certain meat was in the oven 
that the Benini, who are Jews, had had cooked, I took a chicken bone and the whole 
leg came away, and I said “I too want to eat meat”, and I pretended to put it in my 
mouth but in fact I threw it over my shoulders to a dog, and I did not eat it. If I had 
eaten it I would tell you, because I would hope for mercy.’ 

Asked if he would resolve to tell the truth, he replied: ‘I have told the truth.’ 

At this point he was returned to his place. He confirmed his testimony when it was read over 
to him. 


Saturday 15th April 1589 

Before the very reverend father inquisitor and the reverend auditor to the papal nuncio and 
the vicar to the patriarch, with the noble lord Giovanni Battista Querini in attendance, there 
appeared in answer to a summons the Jew Aaron Macchioro, son of Abraham, dwelling in the 
Ghetto Vecchio, and swore the oath in the manner of the Jews. 
In reply to an apposite question he said: ‘I have known this Giorgio Moreto for some 
fourteen to sixteen months, and I made his acquaintance in the ghetto, and for five 
or six months he has often been in the place, ever since he returned from Cairo in 
the Levant. This last Lent in the Christian calendar I went about the ghetto and was 
on my way home, and when I was in the doorway of Samson the butcher I saw a 
servant of Solomon Maestro (I could not recall his name) who was preparing the food 
for the wedding of his son, and this man had a plateful of meat and other things, and 
I saw Giorgio take a piece of melina stuffed with meat and put it in his mouth and 
eat it.” 

He was asked: ‘Since it was night-time, how did you see this, and how far were you 
from him?’ 

He answered: ‘About an arm’s length from him, indeed rather less, because it was 
a narrow place, and I saw him because Giorgio had a lighted torch in hand, since he 
was going along with the Jews to fetch the stuff from the oven. Because weddings in 
the ghetto are always held on Wednesdays, this must have been a Wednesday evening 
according to the Christian calendar with Thursday coming on, and there was nobody 
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present but myself and that servant, whose name I do not know, and I have not seen 
Giorgio eat meat on other occasions.’ 
Duly examined as to personal details, he gave his age as about twenty years. 


With the noble lords Giovanni Battista Querini and Federico Contarini in attendance, 
the holy tribunal of the Inquisition of Venice, having seen and pondered the record of 
the present proceedings, have for the time being, for the purpose of avoiding scandal, 
decreed that the said Giorgio shall be forbidden any further contact with either the 
Ghetto Vecchio or the Ghetto Nuovo of the Jews, and that on no account shall he 
venture by day or by night to enter the Ghetto Vecchio or Ghetto Nuovo, nor shall 
he loiter near their gates, upon pain of being consigned to the galleys to row in chains 
for a period of three years, and that any person who accuses him of or reports such a 
transgression shall receive a reward of one hundred lire di piccoli, to be taken from 
Giorgio’s possessions. *” 


Saturday 10 June 1589 

The constable Girolamo Verier [Hieronimus Vitriarius], who serves the Holy Office, 
reported as follows. ‘Yesterday Giacomo Malosso, deputy constable of the Five Lords 
Justices of the Peace, escorted Giorgio Moreto, mariner, to the prisons of the Holy 
Office because he had seen and found him in the ghetto on several occasions, even 
though he has been forbidden to enter the ghetto by a judgment of this Holy Office, on 
pain of a fine of 100 lire should he disobey. Furthermore, Giorgio, servant to the Holy 
Office, has seen Giorgio Moreto at the Aseo bridge [near the ghetto] with a Jewish hat 
upon his head, and the said Giorgio Moreto, now in prison, admitted to me yesterday 
that he, together with certain butchers, wore a yellow hat upon his head.’ 


Before the reverend lord papal nuncio, the very reverend father inquisitor and the reverend 
auditor to the papal nuncio, with the noble lord Giovanni Battista Querini and the procurator 
Federico Contarini in attendance, there appeared Ser Giorgio, son of Battista of Tarvisio, 
servant to the Holy Office of the Inquisition in Venice, and the oath to tell the truth was 
administered to him. 

To an apposite question he replied: ‘About a month ago, on my way to the parish of 
the Servites to summon certain witnesses on the orders of this Holy Office, I saw in a 
little boat [| fesolera] that Giorgio who was imprisoned here on the orders of the Holy 
Office, and with him were three others whom I did not recognise, and Giorgio and the 
three others all had yellow hats upon their heads, etc.’ 


Ser Domenico called the Gobbo, warder of the ghetto, aged fifty-six. 

To an apposite question, he said upon oath: ‘I know Giorgio Moreto, mariner, and on 
Thursday morning (not yesterday, but last week), when I was in the Ghetto Nuovo 
selling from my baskets of greenery, he touched my beard and said: “Old man, you'll 
yet be examined on my account.” I said to him: “I rejoice that you are out of trouble!” 
I never saw him save on that occasion.’ 


Don Pietro Volpato, son of Don Volpe of Venice, aged thirty-six, broker in the ghetto. 

To an apposite question, he replied: ‘I know this Giorgio, and he used to be often in the 
ghetto, and whenever I saw him passing through the Ghetto Vecchio he always said: 
“Tm going out, I’m going away.” I have not seen him since he was imprisoned here at 
the Holy Office.’ 
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Ser Pantaleone, son of Don Giuseppe of Venice, aged fortu, broker in the ghetto. 

To an apposite question he replied: ‘I know this Giorgio Moreto, and not yesterday but 
the other day I saw him pass through the ghetto from the Cannaregio gate to go 
towards the Ghetto Nuovo.’ 


Don Albino, son of Francesco, a Grison, aged forty, broker in the ghetto. 

On being questioned he said: ‘I know this Giorgio Moreto and I saw him last Thursday 
passing through the ghetto at a run and he was saying: “I’m going away”, and he 
entered from the gate of the Ghetto Nuovo and ran towards the gate of the Ghetto 
Vecchio, and I saw him only that day.’ 


The aforesaid Giorgio was brought from prison and arraigned before the said gentlemen and 
sworn to tell the truth. 

Asked if he knew the reason for his arrest, he replied: ‘No, my lord, I do not know, 
because I was taken at the Two Bridges [at Santi Ermagora e Fortunato in Cannaregio] 
by the officers of the Five Justices of the Peace.’ 

He was asked: ‘Have you in the last few days, since you were released from the 
prisons of the Holy Office, been in a boat with other men, wearing a Jew’s hat upon 
your head?’ 

He answered: “It is more than twenty days since I went to Murano for a joke with 
two others who are butchers, and one is called Bortolo and the other Giacomo. And for 
a jest we wore the yellow hats of Jews on the way out and on the way back, and one of 
those young butchers went to pick the hats up from the ghetto, and I stayed in the 
boat there at the Beco bridge [at San Giovanni in Bragora, in Castello], and this is two 
or three cannon-shots away from the ghetto, and we were carrying some carpets 
which were in the house of one of the butchers, and we bore them to the nunnery of 
San Matteo [on the island of Mazzorbo], where the man’s sister is a nun, and we wore 
the yellow hats for a joke, not realising that there would be any objection.’ 

Asked whether this last Thursday he was within the ghetto of the Jews of Venice 
and if so for what purpose, he answered: ‘On Thursday, when I was here at St Mark’s, 
I hailed some young men and we went to a tavern at San Girolamo and ate and drank 
there, and being tipsy with the wine the young men said: “We want to go down through 
the ghetto!” I said to them: “Let’s go.” And so I passed through the ghetto, and I went 
in by the gate of the Ghetto Nuovo and out through the gates of the Ghetto Vecchio, 
and with me were Fabio, silk-mercer, and Luca, tailor.’ 

It was said to him: ‘Did you not know that when you were released by the Holy 
Office a month or two ago you were charged and warned not to enter the ghetto and 
forbidden even to approach it? You have treated this order with contempt, and have 
indeed made so bold as to go out in public in a boat, wearing upon your head the 
yellow hat of a Jew.’ 

He answered: ‘I knew it, I was always aware of it, and to extricate myself from this 
affair I wanted to join up with the captain of the gunners. This is the first time I have 
been at fault, I ask for your pardon and mercy, the wine was my undoing.’ 


At this point the holy tribunal, having seen and heard the aforesaid evidence, ordered the said 
Giorgio to be sent to row in the galleys of the Venetian state for a spell of three years, in 
accordance with the decree drawn up on the fifteenth day of April just past, and 100 lire from 
his possessions shall be given in accordance with the aforesaid decree.*® 
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Quoted in S. W. Baron, A Social and Religious History of the Jews (second edition, 
18 vols, London, New York and Philadelphia, 1962-80), XIV, pp. 121-2. 

The Cinque alla Pace were a minor Venetian magistracy responsible for law and 
order. It is possible that, although this version of the denunciation is clearly ad- 
dressed to the Inquisition, an earlier version had been submitted to the Cinque alla 
Pace, who, noting its religious implications, had urged the delator to resubmit it to 
the Inquisition. Note the remark later made by Giorgio Moreto to the effect that his 
enemies had ‘pursued him through all the tribunals of Venice’ and the fact that he 
was arrested on 9 June by an officer of the Cinque alla Pace, who were evidently 
still taking an interest in the case. 

The noble family of Minotto owned at least some of the houses in the ghetto (see 
Pullan, Jews of Europe, p. 158). The warderships of the ghetto, like many such 
positions in Venice, were probably paid offices which could be assigned to persons 
who exercised them through nominated substitutes. 

The original text differs from the published version and reads: ‘Et il dito fa l'amor 
con una ebrea fiol de Isach dito il Sordo et perché suo padre di esa ebreo et li suoi 
parenti et altri l’ano represo, li ano manaciati di darli et auto a dir che la vol a tute 
foze si'l credese a farsi ebreo.’ I am grateful to Professor Ioly Zorattini for pointing 
this out. The wording remains somewhat obscure. There is a note in the margin of 
the delation: ‘He wants a Jewish girl, with whom he is in love, even if he had to 
think of becoming a Jew’. 

The informant is not technically an accuser but a delator. He does not personally 
undertake to prove the case and suffer penalties if he fails to do so. Rather, he 
hands the case over to the Inquisition, which chooses to investigate it. It would 
also have been open to the Inquisition to investigate the matter per viam inquisitionis, 
that is, without a particular delator, but on the strength of reports or rumours, 
fama or clamor, reaching the judges’ ears. See Eymeric, Directorium, pp. 283-4; 
Pena’s notes (separately paginated), pp. 124-6. 

The practice of swearing an oath on the pen of the court notary was widespread 
among Italian Jewish communities, and had the same value for Jews as swearing 
with a sacred object in the hand — see Ioly Zorattini (ed.), Processi, I (1548-1560), 
p. 157, n.11. 

For the importance attached to evidence that a suspect had eaten meat or poultry 
or fat at forbidden times, during Lent or on Fridays and Saturdays without a licence 
from a parish priest, compare the case of the Venetian mercer Giovanni Zonca 
in 1582 — see V. Rossato, ‘Religione e moralità in un merciaio veneziano del 
Cinquecento’, Studi Veneziani, new series, 13 (1987), 204-5, 208-9, 212-13, 
228-31. Itself an offence against ecclesiastical discipline, the violation of Lent 
aroused suspicion of heretical tendencies. 

There is a note in the margin, ‘Heretical blasphemies’. ‘Al cospetto’ or ‘al cospettazzo 
de Dio’ was a euphemism for ‘al dispetto de Dio’ or ‘in defiance of God’ and implic- 
itly denied God's omnipotence; ‘putanazza de Dio’, a reference to ‘God’s whore’, 
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denied the goodness of God. See Pullan, Jews of Europe, pp. 80—2; Canosa, Storia 
dell’ Inquisizione, V, p. 213; Cozzi, ‘Religione, moralità e giustizia’, pp. 27-8. 

The Avogadori di Comun were the attorneys-general or chief law officers of Ven- 
ice; among much else they acted as examining magistrates and prosecuted in the 
higher criminal courts. 

On campaigns for the conversion of Jews to Christianity in Italy, see Pullan, Jews of 
Europe, pp. 243-312; B. Pullan, ‘The conversion of the Jews: the style of Italy’, 
Bulletin of the John Rylands University Library of Manchester, 70 (1988), 53-70, 
reprinted as Item XI in B. Pullan, Poverty and Charity: Europe, Italy, Venice, 1400— 
1700 (Aldershot, 1994). 

None of the witnesses called had been examined in Giorgio’s presence and their 
names were concealed from him. This was almost universal practice in inquisition 
cases and was designed to protect witnesses against retaliation. Suspects could of 
course try to deduce the names of witnesses from the court’s questions at their 
own examination. There were other ways of finding out — some years later a priest 
under investigation for solicitation in the confessional sent a boy to hang around 
the door of the Holy Office and see who went in to be interviewed (C. Madricardo, 
‘Sesso e religione nel Seicento a Venezia: la sollecitazione in confessionale’, Studi 
Veneziani, new series, 16 (1988), 134-5). The prisoner was always asked to name 
any personal enemies as part of his defence. Should he do so, and give convincing 
reasons for their enmity, less attention would be paid to their testimony: only 
evidence of ‘mortal enmity’, inimicitia capitalis, would disqualify them completely, 
according to Eymeric’s manual — see his Directorium, pp. 295-6. 

A dish named after the Yiddish melen or the German Mehl, meaning ‘flour’ — see 
Ioly Zorattini’s note 27, p. 93, to the text of the trial. 

The Inquisition had not, apparently, reached any firm conclusions as to Giorgio’s 
guilt. He had admitted attending Jewish festivities, eating unleavened bread and 
being in the ghetto until all hours of the night, but not eating meat during Lent or 
sleeping in the ghetto, still less having any serious intention to become a Jew. The 
evidence against him may have seemed inconclusive. In a more complex case the 
prisoner might well have been provided with a written document summarising 
the evidence against him, been provided with an advocate, and even put to the 
torture with a view to obtaining a full confession on the grounds that the case 
against him was half-proved but not fully so. However, Eymeric’s manual states 
that ‘in cases concerning the faith one proceeds concisely, simply and smoothly 
[summarie, simpliciter et de plano] and without the fuss of advocates and judgments 
...it is not necessary to offer a written statement [libellum] or to contest the case; 
groundless appeals are not to be entertained...’ (Eymeric, Directorium, p. 285). 
The Moreto case shows how that principle could be applied. The Inquisition’s first 
concern was to reform Giorgio’s behaviour rather than to punish him — or perhaps 
they had decided to give him the liberty to convict himself. 

The Council of Ten had decreed in 1559 that heretics were not to be condemned 
to the penal galleys for fear that they might disseminate their subversive ideas in 
all-too-receptive surroundings (Del Col, ‘L’Inquisizione’, 220). In 1568, however, 
a rigorous papal nuncio, Facchinetti, had succeeded in getting the law changed 
so that ‘those who deserve it’ could now be sent to the galleys (A. Stella, (ed.), 
Nunziature di Venezia, VIII, Rome, 1963, p. 455). On the penal galleys see A. Viaro, 
‘La pena della galera: la condizione dei condannati a bordo delle galere veneziane’, 
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in Cozzi (ed.), Stato, societa e giustizia, I, pp. 379—430. In practice a sentence to the 
galleys was likely to prove far harsher than a sentence of perpetual imprisonment 
imposed on a more systematic but socially superior offender, who, if he gave evi- 
dence of contrition, might be pardoned within a few months, whereas many oars- 
men in the penal galleys failed to obtain a prompt release on the expiry of their 
sentences (see Borromeo, ‘A proposito’, 542; J. Tedeschi, ‘The organisation and 
procedures of the Roman Inquisition: a sketch’, in his The Prosecution, pp. 147-51; 
the example of the mercer Giovanni Zonca in Rossato, ‘Religione’, pp. 246-7). 
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